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IN THE 


United States Court of Appeals 

for the District of Columbia. 


No. 8398 


SWISS NATIONAL INSURANCE COMPANY, LTD., 
A CORPORATION OF BASLE, SWITZERLAND, 
Appellant, 


LEO T. CROWLEY, AS ALIEN PROPERTY CUSTO¬ 
DIAN, and W. A. JULIAN, AS TREASURER OF 
THE UNITED STATES, Appellees. 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

This is an appeal by the Swiss National Insurance Com¬ 
pany, Ltd., plaintiff below, from a judgment for the defen¬ 
dant entered by the District Court of the United States for 
the District of Columbia, on a motion for judgment on the 
pleadings and on the stipulation of facts on a counterclaim 
filed in the cause. (Appellant’s App. 58.) 
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The District Court had jurisdiction under Sections 9 and 
TO of the Trading With The Enemy Act (c. 106, 40 Stat. 411 
with amendments March 10, 192S). 

This Court has jurisdiction to review the judgment under 
the Act of February 9, 1893, 27 Stat. 437, as amended July 
30, 1S94; 28 Stat. 161, e. 172, Sec. 2; March 3, 1901, 31 Stat. 
1225, c. a S54, Sec. 225. 

The pleadings necessary to show the existence of the jur¬ 
isdiction are: 

I 1—The complaint. (Appellant’s App. 2.) 

i 2—Answer and counterclaim of the defendants. (Ap¬ 
pellant’s App. 8.) 

. STATEMENT OF CASE. 

The Swiss National Insurance Company, is a Swiss cor¬ 
poration, with its principal office at Basle. In 1910 it es¬ 
tablished in New York, a United States Branch, for the 
transaction of fire insurance and reinsurance in this 
country. 

By reason of the fact that the Company before and dur¬ 
ing the first World War maintained offices in Germany, and 
transacted business in that country, it fell within the defini¬ 
tion of an “enemy” as given in Section 2 of the Trading 
with the Enemy Act of October 6, 1917, which included any 
corporation, incorporated in any country other than the 
United States and doing business in Germany. 

In due course after the passage of the Trading With the 
Enemy Act, it applied for and obtained a license to continue 
in business in this country under the provisions and regu¬ 
lations set forth in Section 4 of the Trading With the Enemy 
Act. 

On November IS, 1918, all licenses, including that of the 
Swiss National, theretofore issued by the Treasurer of the 
United States (thereunto duly empowered by the Executive 
Order of October 12th, 1917) to insurance companies classi¬ 
fied as enemies, were revoked, and the Alien Property Cus- 
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todian demanded and took over possession of all property 
and assets belonging to the licensees in the United States. 

On March 3rd, 1924, the Swiss National made claim un¬ 
der the pro-visions of Section 9 of the Trading With the En¬ 
emy Act for the return of its profits, with the earnings and 
interest thereon that had accrued to the Alien Property 
Custodian. 

The Company in support of this claim insisted that the 
legal effect of the license issued to it was a restoration of 
its persona standi to the same extent as though a state of 
war did not exist, and that therefore it was entitled to a 
return of profits and accruals up to the date its license was 
revoked. 

On March 12, 1926, the sum of $331,612.10 was, pursuant 
to the opinion of Attorney General John G. Sargent ap¬ 
proved by President Coolidge (Appellant’s App. 36-42), 
returned to the Swiss National as its profits earned during 
the license period (Appellant’s App. 56). Thereafter, a 
further sum of $S7,618.S7 was, pursuant to a second opinion 
by the Attorney General, bearing the approval of the Presi¬ 
dent, returned to the Swiss National as interest or earn¬ 
ings realized by the Alien Property Custodian, during his 
retention of the funds, upon the profits of the Swiss Na¬ 
tional earned during the license period (Appellant’s App. 
56). Beginning with June 5, 1922, and during the follow¬ 
ing years, the return of profits during the license period to 
various enemy insurance companies, had been approved by 
President Harding, President Coolidge and President 
Hoover, and bv Attornev General Daughertv, Attornev Gen- 
eral Sargent, and Attorney General Mitchell (See Exhibits 
6 to 18 both inclusive annexed to stipulation of facts). (Ap¬ 
pellant’s App. 66-141.) 

After the enactment of War Claims Act, and pursuant to 
a Government audit, a sum purporting to be eighty per cent 
of the assets of the Swiss National remaining in the pos¬ 
session and under the control of the United States govern¬ 
ment, was returned to that company under the provisions 
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of that Act. In arriving at that figure, certain reservations 
for taxes and other purposes had been set up by the Govern¬ 
ment officials which the Swiss National deemed exorbitant. 
This suit as originallv instituted was for an accounting in 
order to obtain an adjudication as to these items. 

The defendants named therein who were then the Attor¬ 
ney General and Treasurer, in addition to their answer to 
the allegations of the bill, alleged by way of counterclaim, 
that the profits and increment thereon, paid to the com¬ 
pany in 1926, had been improperly and unlawfully returned, 
and prayed that the Swiss National be required to return 
twenty per cent (20%) thereof as representing the twenty 
jier cent retention by the United States Government of 
enemy funds, provided for in the Settlement of War Claims 
Act. The amount of the profits realized by the Swiss Na¬ 
tional during the license period was not disputed, the Gov¬ 
ernment’s point being that the return of profits was with¬ 
out authority of law. 

The issues of the original bill and answer have been ad¬ 
justed; the only questions now remaining being questions 
of law raised by the counterclaim and reply thereto. The 
pertinent facts have all been stipulated. 
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PROCLAMATIONS AND STATUTES INVOLVED. 

1—PROCLAMATION OF PRESIDENT WILSON, 

APRIL 6,1917. 

“Bv the President of the United States of America. 

A PROCLAMATION. 

Whereas, certain insurance companies, incorporated 
under the laws of the German Empire, have been ad¬ 
mitted to transact the business of insurance in various 
States of the United States, by means of separate 
United States Branches established pursuant to the 
laws of such States, and are now engaged in business 
under the supervision of the Insurance Departments 
thereof, with assets in the United States deposited 
with Insurance Departments or in the hands of resident 
trustees, citizens of the United States, for the protec¬ 
tion of all policyholders in the Lmited States; 

And Whereas, the interests of the citizens of the 
United States in the protection afforded by such insur¬ 
ance are of great magnitude, so that it is deemed to be 
important that the agencies of such companies in the 
United States be permitted to continue in business: 

Now. Therefore, I, Woodrow Wilson, President of 
the United States of America, by virtue of the powers 
vested in me as such, hereby declare and proclaim that 
such branch establishments of German Insurance Com¬ 
panies now engaged in the transaction of business in 
the United States pursuant to the laws of the several 
States are hereby authorized and permitted to continue 
the transaction of their business in accordance with the 
laws of such States in the same manner and to the same 
extent as though a state of war did not now exist; pro¬ 
vided, however, that all funds of such establishments 
now in the possession of their managers or agents, or 
which shall hereafter come into their possession, shall 
be subject to such rules and regulations concerning the 
payment and disposition thereof as shall be prescribed 
by the insurance supervising officials of the State in 
which the principal office of such establishment in the 
United States is located, but in no event shall any funds 
belonging to or held for the benefit of such companies 
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be transmitted outside of the United States nor be used 
as the basis for the establishment directly or indi¬ 
rectly of any credit within or outside of the United 
States to or for the benefit or use of the enemy or any 
of his allies without the permission of this Government. 

In Witness Whereof. I have hereunto set my hand 
and caused the seal of the United States to be affixed. 

Done at the Citv of Washington this sixth dav of 
April in the year of our Lord one thousand nine hun¬ 
dred and seventeen, and of the Independence of the 
United States the one hundred and forty-first. 

(Seal) Woodrow Wilson. 

By the President: 

Robert Lansing 

Secretary of State.” 

2—PERTINENT PARTS OF SECTION 4 OF THE 
TRADING WITH THE ENEMY ACT. 

“Sec. 4 (a) Every enemy or ally of enemy insur¬ 
ance, or reinsurance company, and every enemy or ally 
of enemy, doing business within the United States 
through an agency or branch office, or otherwise may, 
within thirty days after the passage of this Act, apply 
to the President for a license to continue to do busi¬ 
ness; and, within thirty days after such application, 
the President may enter an order either granting or 
refusing to grant such license. The license, if granted, 
may be temporary or otherwise, and for such period of 
time, and may contain such provisions and conditions 
regulating the business, agencies, managers and trus¬ 
tees and the control and disposition of the funds of the 
company, or of such enemy or ally of enemy, as the 
President shall deem necessary for the safety of the 
United States; and any license granted hereunder may 
be revoked or regranted or renewed in such manner 
and at such times as the President shall determine; 
Provided. However, That reasonable notice of his in¬ 
tent to refuse to grant a license or to revoke a license 
granted to any reinsurance company shall be given by 
him to all insurance companies incorporated within 
the United States and known to the President to be 
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doing business with such reinsurance company: Pro¬ 
vided further, That no insurance company, organized 
within the United States, shall be obligated to continue 
any existing contract, entered into prior to the begin¬ 
ning of the war, with any enemy or ally of enemy in¬ 
surance or reinsurance company, but any such com¬ 
pany may abrogate and cancel any such contract by 
serving thirty days’ notice in writing upon the Presi¬ 
dent of its election to abrogate such contract. 

For a period of thirty days after the passage of this 
Act, and further pending the entry of such order by 
the President, after application made by any enemy or 
ally of enemy insurance or reinsurance company, within 
such thirty days as above provided, the provisions of 
the President’s proclamation of April sixth, nineteen 
hundred and seventeen, relative to agencies in the 
United States of certain insurance companies, as modi¬ 
fied by the provisions of the President’s proclamation 
of July thirteenth, nineteen hundred and seventeen, 
relative to marine and war-risk insurance, shall remain 
in full force and effect so far as it applies to such Ger¬ 
man insurance companies and the conditions of said 
proclamation of April sixth, nineteen hundred and sev¬ 
enteen, as modified by said proclamation of July thir¬ 
teenth, nineteen hundred and seventeen, shall also 
during said period of thirty days after the pas¬ 
sage of this Act, and pending the order of the 
President as herein provided, apply to any enemy 
or ally of enemy insurance or reinsurance company, 
anything in this Act to the contrary notwithstanding. 
.It shall be unlawful for any enemy or ally of enemy 
insurance or reinsurance company, to whom license is 
granted, to transmit out of the United States any funds 
belonging to or held for the benefit of such company or 
to use any such funds as the basis for the establishment 
directly or indirectly of any credit within or outside of 
the United States to, or for the benefit of, or on behalf 
of, or on account of an enemy or ally of enemy. 

For a period of thirty days after the passage of this 
Act, and further pending the entry of such order by 
the President, after application made within such 
thirty days by any enemy or ally of enemy, other than 
an insurance or reinsurance company as above pro- 
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vided, it shall be lawful for such enemy or ally of en¬ 
emy to continue to do business in this country and for 
any person to trade with, to, from, for, on account of, 
on behalf of or for the benefit of such enemv or allv of 
enemy, anythin" in this Act to the contrary notwith¬ 
standing: Provided, however. That the provisions of 
Sections three and sixteen hereof shall apply to any 
act or attempted act of transmission or transfer of 
money or other property out of the United States and 
to the use or attempted use of such money or property 
as the basis for the establishment of any credit within 
or outside of the United States to, or for the benefit of, 
or on behalf of, or on account of, an enemy or ally of 

enemv.” 

» 

3—PERTINENT PARTS OF SECTION 9(a) OF 
THE TRADING WITH THE ENEMY ACT, AS 
AMENDED JUNE 5, 1920. 

“Sec. 9. (a) That any person not an enemy or ally 
of enemy claiming any interest, right, or title in any 
money or other property which may have been con¬ 
veyed, transferred, assigned, delivered, or paid to the 
Alien Property Custodian or seized by him hereunder 

and held bv him or bv the Treasurer of the United 
• * 

States, or to whom anv debt mav be owina: from an 
enemy or ally of enemy whose property or any part 
thereof shall have been conveyed, transferred, assigned, 
delivered or paid to the Alien Property Custodian or 
seized by him hereunder and held by him or by the 
Treasurer of the United States may file with the said 
Custodian a notice of his claim under oath and in such 
form and containing such particulars as the said Cus¬ 
todian shall require; and the President, if application 
is made therefor by the claimant, may order the pay¬ 
ment, conveyance, transfer, assignment, or delivery to 
said claimant of the money or other property so held 
by the Alien Property Custodian or by the Treasurer 
of the United States, or of the interest therein to 
which the President shall determine said claimant is 
entitled: * * *” 
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STATEMENT OF POINTS. 

I. 

The return of profits realized during the license period 
is in accord with the accepted principles of the common 
law both of England and the United States and is not incon¬ 
sistent with the provisions of the Trading With the Enemy 
Act. 

II. 

By the terms of Section 9 of the Trading With the Enemy 
Act as amended June 5,1920, authority was conferred upon 
the President to order the return of property to any per¬ 
son not occupying an enemy status claiming an interest, 
right or title thereto. 

m. 

Even if the decision of the Executive in holding that the 
Swiss Company, as to the transactions involved in the re¬ 
turn of profits, was a non-enemy under principles of com¬ 
mon law and under the terms of the Trading With the En¬ 
emy Act, were open to question, the practical interpretation 
of the Statute in numerous instances by the Executive 
charged with its administration is entitled to the highest 
respect, and while not binding upon the Courts will not be 
disturbed except for very cogent reasons. 

IV. 

The basis of recovery of moneys claimed to be improp¬ 
erly or unlawfully paid, is unjust enrichment; and where 
a payment is made without authority of law it cannot be 
recovered where in equity and good conscience the recipient 
is fairly entitled to it. 
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[ARY OF ARGUMENT. 


Our argument is addressed to the salient features of the 
case upon which a reversal of the judgment of the court 
below is asked. 

In logical sequence the first question to be answered by 
this Court is whether the license granted to an enemy in¬ 
surance company under the provisions of the Trading With 
the Enemy Act, relieves such company of the disabilities 
imposed upon enemy aliens by our laws, and justified its 
claim that profits earned during the license period should 
not be treated as enemy property, but as exempt from seiz¬ 
ure and therefore properly refunded to the licensee. A 
proper conclusion on this point requires a consideration of 
the Presidential Proclamation of April 6, 1917, in which it 
was directed that enemy insurance companies were, in the 
interest of our citizens, permitted to continue in business 
“as though a state of war did not now exist”; the only 
qualification being that their funds should not be exported 
o^ used to establish credits in this country or elsewhere, for 
the benefit of our enemies. 

The next step is whether the Trading With the Enemy 
Act, which refers in terms to the proclamation and licenses 
issued thereunder, in any way changed or impaired the 
status of an enemy insurance company from that created 
by the terms of the Proclamation; our claim being that the 
acts which referred in terms to the Proclamation were, if 
properly construed, merely intended to- extend, in point of 
time, the privileges granted in the Proclamation. 

iThe next question submitted on behalf of appellant calls 
for a construction of paragraph 9 of the Trading With the 
Enemy Act. 

By that paragraph claims against property in the posses¬ 
sion of the Alien Property Custodian or of the United 
States Treasurer, which had been seized as enemy prop¬ 
erty, were allowed to be made, and the President was au¬ 
thorized to consider and determine the rights of the claim¬ 
ant and to order the return of any property to which he 
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should find the claimant entitled. That a claim was filed 
by the Swiss National; that it was considered and allowed 
by the President; and that, in pursuance of his order, it was 
paid to the claimant, is not disputed. Our argument is that, 
under the rule recognized by our court, executive acts call¬ 
ing for the exercise of discretion are not reviewable by the 
judiciary. 

We next call attention to the fact that the construction 
of the law whereby this company and other claimants were 
held to have been relieved of their enemv status, bv li- 
censes issued to them under Section 4 of the Trading With 
the Enemy Act, was repeatedly adopted and followed, dur¬ 
ing a period of nearly ten years, by three of our Presidents 
and their Attorneys General. We find that, under the rule 
declared by our Courts, these rulings should be accepted 
and followed, unless some cogent reason should require a 
reversal, and that no such reason has been shown in this 
case. 

The last aspect of the case and a most important one 
strikes at the heart of the government’s right to recover. 
It is not denied that the Swiss National lived up to its obli¬ 
gations and observed the limitations imposed by the license 
granted to it: The amount of the profits earned by it and 
voluntarily ascertained, allowed and returned to it, is not 
disputed. Our position supported by unanimous decisions 
of our high courts, and those of England, is that a suit for 
restitution of funds or for unjust enrichment is essentially 
equitable in its nature, and that where it is not disputed 
that the amount paid was fairly earned, there can be no 
recovery even though the payment itself was irregular and 
though the money could not have been recovered in law. 
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ARGUMENT. 

Point I. 

The return of profits realized during the license period is 
in accordance with the accepted principles of the com¬ 
mon law both of England and the United States, and 
is not inconsistent with the provisions of the Trading 
With the Enemy Act. 

An examination of the several opinions submitted by the 
Attorneys General in connection with the claims for the 
return of property to various licensees during the last war, 
discloses that the recommendation to the President for the 
allowance of the claim in each case, is based upon the prem¬ 
ise that the legal effect of the license was to relieve the li¬ 
censee, so far as the acts covered by the license were con¬ 
cerned, from all restrictions attaching to enemy status , and 
to that extent, to restore his persona standi. 

On April 6, 1917, the United States entered World War 
Xo. 1. On that day President Wilson issued a proclama¬ 
tion which directed that the Branch establishments of en¬ 
emy insurance companies engaged in the transaction of 
business in the United States, pursuant to the laws of the 
several States, “are hereby authorized and permitted to 
continue the transaction of their business in accordance 
with the laws of such states in the same manner and to the 
same extent as though a state of war did not now exist.” 
(Emphasis supplied) That this license to continue their 
business in this country was granted to these foreign insur¬ 
ance companies primarily in the interests of our own peo¬ 
ple, is clearly stated in the proclamation itself, the preamble 
of which reads: 

“Whereas, the interests of the citizens of the United 
States in the protection afforded by such insurance, 
are of great magnitude, so that it is deemed to be im¬ 
portant that the agencies of such companies in the 
United States be permitted to continue in business 
etc. 
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The leading English ease as to the effect of licenses to 
trade issued by qualified authority to citizens or subjects 
of countries with which that country was at war, is Uspar- 
richa v. Noble, 13 East. 332. There, Lord Ellenborough de¬ 
clared (pp. 340-2): 

‘‘The legal result of the license granted in this case 
is that not only the plaintiff, the person licensed, may 
sue in respect of such licensed commerce in our courts 
of law, but that the commerce itself is to be regarded 
as legalized for all purposes of its due and effectual 
prosecution. To hold otherwise would be to maintain 
a proposition repugnant to national good faith and the 
honor of the Crown. The Crown may exempt any per¬ 
son and any branch of commerce in its discretion, from 
the disabilities and forfeitures arising out of a state 
of war; and its license for such purpose ought to re¬ 
ceive the most liberal construction . To say that the 
plaintiff might export the goods specified in the license 
from Great Britain to an enemy’s country for the ben¬ 
efit of himself or others, (and the license contains no 
restriction in this particular); and yet to hold that 
where he has done so, he could not insure; or, having 
insured, could not recover his loss, either on account 
of his original character of a native Spaniard, or on 
account of the places to which, or of the persons 
to whom, the goods were destined ; would be to con¬ 
vert the license itself into an instrument of deception 
and fraud. * * * Whatever commerce of this sort 
the Crown has thought fit to permit (which in respect 
of its prerogatives of peace and war, the Crown is by 
its sole authority competent to prescribe or permit), 
must be regarded by all the subjects of the realm, and 
by the courts of law, when any question relative to it 
comes before them, as legal, with all the consequences 
of its being legal * * *. For the purpose of this li¬ 
censed act of trading (but to that extent only), the per¬ 
son licensed is to be regarded as virtually an adopted 
subject of the Crown of Great Britain; his trading, as 
far as the disabilities arising out of a state of war are 
concerned, is British trading.” (Emphasis supplied) 
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In Fenton et at. v. Pearson, 15 East. 419, the same 
learned Judge was again called upon to define the sov¬ 
ereign duties to its licensees. There he said: 

“The Crown does not give to any man a roving com¬ 
mission to steal from or to defraud even its enemies of 
their property. If it authorizes a subject to buy goods 
from an enemy, it must be taken to authorize the enemy 
to sell them. The alien enemy, therefore, has a right to 
' stand in Court as defending a legal contract for the 
sale of his goods, authorized by the King’s license, 
with the power incident to such a contract. I should 
be ashamed to be the subject of a country which would 
be so base as to hold out a lure to aliens to sell their 
property to its own subjects and then enable the ven¬ 
dees, as soon as the property was thus brought within 
1 their grasp, to seize and apply the property to their 
own use, without paying the owner for it.” 

The doctrine announced by Lord Ellenborough has been 
followed by our courts in several cases which arose out of 
the Civil War. Thus, in U. S. v. Homeyer , 26 Fed. Cas. 
278, case Xo. 15,353, an Admiralty case, it was held that a 
cargo of cotton purchased in the domain of the Confederacy, 
and therefore under the law then in force, a contraband of 
vi’ar, and as such subject to confiscation by the Federal Gov¬ 
ernment, was not subject to seizure if protected by a li¬ 
cense from the United States Treasury. 

In U. S. v. 100 Barrels of Cement, 27 Fed. Cas. page 292 
Case Xo. 15,945, it was held (page 295): 

“During a foreign war a sovereign may license one 
of its own subjects to trade with the enemy and such 
license would exempt the latter and his licensed prop¬ 
erty from ordinary penalties.” 

On Page 298: 

“It has been clearly settled that a license granted 
to an alien enemy removes all his disabilities; that the 
trade as to him becomes lawful and his persona standi 
is restored.” 
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The Court below swept aside these authorities in a few 
words. He said (Appellant’s App. 148): 

“The theory invoked in support of the return that 
the company was not an enemy while operating under 
license and therefore was entitled to such profits, gains 
no sanction from the language of the Act. The only 
support is found in what was accepted as a rule of gen¬ 
eral law, and read into the statute, that a license re¬ 
stores an enemy to a non-enemy status. Thus this 
company was treated as a non-enemy under Section 9 
(a) of the Act and the profits returned to it. Whether 
it can be said there was such an established rule and 
whether the instant facts would fit into it are unim¬ 
portant in my view. The Trading With the Enemy Act 
was carefully drawn, comprehensive and inclusive. It 
superseded general law for dealing with the trade and 
property of those falling within its definition of an en¬ 
emy. No distinction appears in favor of an enemy 
operating under license, not even in the extensive 
provisions of Section 4 (a) providing for licensing of 
insurance companies.” 

With all due respect, the learned Court’s construction of 
the statute in question, ignores the clear intent of the law 
as evidenced by the language of the Act itself. By the terms 
of Section 4 (a) it was provided that: 

“For a period of thirty days after the passage of 
this Act and further pending the entry of such order 
by the President, after application made by any enemy 
or ally of enemy insurance or reinsurance company 
within such thirty days as above provided, the pro¬ 
visions of the President’s Proclamation of April 6, 
1917, relative to agencies in the United States of 
certain insurance companies, as modified by the pro¬ 
visions of the President’s Proclamation of July 13, 
1917, relative to marine and war risk insurance, shall 
remain in full force and effect so far as it applies to 
such German insurance companies, and the conditions 
of said Proclamation of April 6, 1917, as modified by 
said Proclamation of July 13, 1917, shall also, during 
said period of thirty days after the passage of this Act, 
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and pending the order of the President as herein pro¬ 
vided, apply to any enemy or ally of enemy insurance 
or reinsurance company, anything in this Act to the 
contrary notwithstanding.’* 

Parenthetically, the modification of the original Procla¬ 
mation referred to, made on July 13th, 1917, has no bearing 
on our case. That modification consisted in prohibiting the 
transaction of marine insurance, to avoid the chance of in¬ 
formation as to sailings reaching our enemies. There is 
not the slightest suggestion in the law that the license when 
granted shall curtail in any way the language of the Proc¬ 
lamation to the effect that the business shall continue as 
though a state of war did not exist . On the contrary, in 
providing generally for the issue of licenses to business en¬ 
terprises other than insurance, the language of Section 4 
(a) of the Act, is: 

“For a period of thirty days after the passage of 

this Act, and further pending the entry of such order 

by the President, after application made within such 

thirtv da vs bv an enemv or allv of enemv, other than an 

insurance or reinsurance company as above provided, it 

shall be lawful for such enemv or allv of enemv to con- 

* •> •> 

tinue to do business in this country, and for any person 
to trade with, to, from, for, on account of, on behalf of, 
or for the benefit of such enemy or ally of enemy, any¬ 
thing in this Act to the contrary notwithstanding.” 
(Emphasis supplied.) 

i There is nothing in the Act indicating the intention on 
the part of Congress to differentiate between the business 
of insurance and other commercial enterprises. The Proc¬ 
lamation of April 6, 1917, dealt only with insurance com¬ 
panies domesticated in enemy countries. The intention of 
the Act was clearly to continue as to such countries all the 
privileges granted by the Proclamation, of transacting their 
business “as though a state of war did not now exist.” 

! Since that proclamation was not broad enough to cover 
other commercial enterprises, the language quoted above 
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from Section 4 (a) was inserted. The provision that our 
citizens were authorized to trade with the applicant for a 
license, “for the benefit of such enemy or ally of enemy any¬ 
thing in this act to the contrary notwithstanding”, clearly 
indicates the purpose to restore to a licensee his persona 
standi. 

How can we reconcile this language with the contention 
of the appellees, adopted by the Court below, that a can¬ 
cellation of the license is all that is necessary to restore the 
enemy status to the licensee and its property? How about 
the solemn language of a great Judge, quoted above: 

“I should be ashamed to be the subject of a country 
-which would be so base as to hold out a lure to aliens 
to sell their property to its own subjects and then en¬ 
able the vendees, as soon as the property was thus 
brought within their grasp, to seize and apply the prop¬ 
erty to their own use, without paying the owner for it.” 

Point II. 

By the terms of Section 9 of the Trading With the Enemy 
Act as amended June 5, 1920, the authority was con¬ 
ferred upon the President to order the return of prop¬ 
erty to any person not occupying an enemy status, 
claiming an interest, right or title thereto. 

The Section provides for the filing of sworn claims 
against the property in the possession of the Alien Prop¬ 
erty Custodian or the Treasurer of the United States, and 
then proceeds {Ante p. 8): 

“And the President, if application is made therefor 
by claimant, may order the payment, conveyance, trans¬ 
fer, assignment, or delivery to said claimant of the 
money or other property so held by the Alien Prop¬ 
erty Custodian or by the Treasurer of the United 
States, or of any interest therein to which the Presi¬ 
dent shall determine said claimant is entitled.” 

Since the right to make a claim is confined in terms to 
one not an “enemy or ally of enemy”, and in view of the 
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authorization to the President to order a return, the con¬ 
clusion would seem to be inevitable that the enemy or non¬ 
enemy status of the claimant is, by the terms of the law, 
left to the President to determine, as a necessary condition 
to the claimant’s right to the property. 

The distinction between purely ministerial duties, in the 
performance of which no discretion is involved and quasi 
judicial powers entrusted by law to executives, has been 
pointed out in a number of cases. 

' As to the first class, the courts have jurisdiction to con¬ 
trol and enforce the performance of the duty. As to the 
second, the Courts have no jurisdiction even to rectify a 
palpable mistake. 

Martin v. Mott, 12 Wheat. 19; 

Miss v. Johnson , 4 Wall. 475; 

Jones v. U. ‘S'.. 137 U. S. 202; 

MononqaheJa Bridge v. U. S.. 216 U. S. 177; 

U . S. V. Atchison T. & S. F. Ry., 249 U. S. 451; 

V. S. v. Babcock , 250 U. S. 328; 

Dakota Gen. Tel. Co. v. South Dakota, 250 U. S. 163; 

U. -S. v. Great Northern Ry. Co.. 287 U. S. 144. 

In Dakota Gen. Tel. Co. v. South Dakota (supra) under 
a proclamation of President Wilson, the business and af¬ 
fairs of the Telephone Company were placed under the con¬ 
trol of the United States government, pursuant to a joint 
resolution of Congress. The question was raised as to the 
authority of the President in so doing. Mr. Justice White, 
speaking for the Court said: 

“The proposition that the President in exercising 
the power exceeded the authority given him, is based 
, upon two considerations. First, because there was 
nothing in the conditions at the time the power was ex¬ 
ercised which justified the calling into play of the au¬ 
thority : indeed, the contention goes further and asserts 
the motives which it is asserted induced the exercise 
I of the power. But as the contention at best concerns 
1 not a want of power but a mere excess or abuse of dis¬ 
cretion in exercising a power given, it is clear that 
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it involves considerations which are bevond the reach 

w 

of judicial power. This must be, since, as this Court 
has often pointed out, the judicial may not invade the 
legislative or executive departments so as to correct 
alleged mistakes or wrongs arising from asserted 
abuse of discretion.” 

In U. S. v. Great Northern Ry. Co. (supra), an award of 
compensation for profits lost while the railroads were un¬ 
der Federal control, was held to be final, even though, as 
it subsequently appeared, the compensation was greater 
than the actual loss suffered by the Railroad. The Supreme 
Court held in that case that the Interstate Commerce Com¬ 
mission, in making the award, exercised its judgment and 
discretion in passing on facts submitted to it, and that its 
decision was final. 

Point III. 

Even if the decision of the executive in holding that the 
Swiss company as to the transactions involved in the 
return of profits was a non-enemy under the principles 
of common law and under the terms of the Trading 
With the Enemy Act, were open to question, the prac¬ 
tical interpretation of the statute in numerous instances 
by the executive charged with its administration is en¬ 
titled to the highest respect, and while not binding upon 
the courts, will not be disturbed except for very cogent 
reasons. 

Executive authority under the Trading With the Enemy 
Act was vested in the President of the United States. The 
President by executive order required all claims filed under 
the provisions of Section 9 of the Act to be passed upon and 
as a pre-condition to allowance and payment to be approved 
by the President and the Attorney General (paragraph 5 
of Stipulation of Facts, Appellant’s App. 53 and Exhibits 
4 and 5 to said Stipulation, Appellant’s App. 64-66). 

Granting, for the sake of argument, that the status of the 
Swiss National as an enemy or non-enemy, is an open ques- 
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tion, from the record before us it appears that the construc¬ 
tion of the statute urged by us was considered and ap¬ 
proved during a period of nearly ten years by Presidents 
Harding, Coolidge and Hoover, and by Attorneys General 
Daugherty, Sargent and Mitchell, and Acting Attorney 
General Seymour (Exhibits of Stipulation of Facts, Nos. 
6 to 18 both inclusive, Appellant’s App. 66-141). 

I Special attention is directed to Exhibit 18 (Appellant’s 
App. 136), which shows that as late as June 18, 1931, At¬ 
torney General Mitchell again reviewed the question and 
reaffirmed the previous opinions and rulings. The single 
exception to this long line of concurring decisions is a mem¬ 
orandum of Attorney General Harlan Stone (Exhibit 20, 
Appellant’s App. 143), in which he states: 

“I still find myself unconvinced by this opinion al¬ 
though I am not prepared to say that the conclusion is 
wrong.” 

Our courts have, in a long line of decisions, held that the 
Construction of a statute by those charged with the duty 
of executing it is entitled to most respectful consideration 
by our courts, and should be sustained in the absence of 
cogent reasons. 

Edwards v. Darby, 12 Wheat. 206; 

U. S. v. State Bank of No. Car., 6 Peters 29; 

U. S. v. Macdaniel, 7 Peters 1; 

U. S. v. Moore, 95 U. S. 760; 
i U. S. v. Ala. Great So. R. R ., 142 U. S. 615; 

Logan v. Davis , 233 U. S. 613; 

Swendig v. Water Power Co., 265 U. S. 322. 

In the Alabama & Great Southern R. R. case (supra), the 
Railroad Company sued to recover certain sums alleged to 
be due it for carrying mails from which certain arbitrary 
deductions had been made by the duly appointed Postmas¬ 
ter General. 

After reviewing the practice of his predecessors in office, 
the Court said: 
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“We think the contemporaneous construction thus 
given by the executive department of the government, 
and continued for nine years through six different ad¬ 
ministrations of that department—a construction 
which, though inconsistent with the literalism of the 
act, certainly consorts with the equities of the case— 
should be considered as decisive in this suit. It is a 
settled doctrine of this Court that, in case of ambiguity, 
the judicial department will lean in favor of a con¬ 
struction given to a statute by the department charged 
with the execution of such statute, and, if such con¬ 
struction be acted upon for a number of years, will 
look with disfavor upon any sudden change, whereby 
parties who have contracted with the government upon 
the faith of such construction may be prejudiced. It is 
especially objectionable that a construction of a statute 
favorable to the individual citizen should be changed 
in such manner as to become retroactive, and to require 
from him the repayment of moneys to which he had 
supposed himself entitled, and upon the expectation 
of which he had made his contracts with the govern¬ 
ment. These principles were announced as early as 
1827 in Edwards’ Lessee v. Darby, 12 Wheat. 206, 210, 
and have been steadily adhered to in subsequent de¬ 
cisions. United States v. State Bank of North Caro¬ 
lina, 6 Pet. 29; United States v. Maedaniel, 7 Pet. 1; 
Brown v. United States. 113 U. S. 56S; United States 
v. Moore, 95 U. S. 760, 763.” 

The case of Hastings and Dakota Railroad Co. v. Whit¬ 
ney, 132 U. S. 357, involved the construction of certain 
losses affecting land grants. Mr. Justice Lamar, who ren¬ 
dered the opinion of the Court, said at page 366: 

“It is true that the decisions of the Land Depart¬ 
ment on matters of law are not binding upon this court 
in any sense. But on questions similar to the one in¬ 
volved in this case they are entitled to great respect at 
the hands of any court. In United States v. Moore, 95 
U. S. 760, 763, this Court said: ‘The construction 
given to a statute by those charged with the duty of 
executing it is always entitled to the most respectful 
consideration, and ought not to be overruled without 
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cogent reasons. * * * The officers concerned are usually 
able men, and masters of the subject. Not unfre- 
quentlv they are the draftsmen of the laws they are 
afterwards called upon to interpret.’ See also Brown 
v. United States, 115 U. S. 56S, 571, and cases there 
cited; United States v. Burlington <&c. Railroad , 98 
U. S. 335, 341; Kansas Pacific Railroad v. Atchison 
Railroad, 112 U. S. 414, 418.” 

Point IV. 

The basis of recovery of moneys claimed to be improperly 
or unlawfully paid, is unjust enrichment; and where 
a payment is made without authority of law it cannot 
be recovered where in equity and good conscience, the 
recipient is fairly entitled to it. 

This is not a suit by a licensee under the Trading With 
the Enemy Act, to recover a sum of money to which it be¬ 
lieves it is entitled under that law. The Swiss National, 
classed by the terms of the Act as an “enemy”, duly ap¬ 
plied for a license to continue its business in the United 
States. The license was allowed, and thereafter it con¬ 
tinued to operate here until all licenses to enemy insur¬ 
ance companies, including the one issued to it, were revoked, 
on November 18, 1918. There is no claim here on the part 
of the Government that in any respect this licensee violated 
; the conditions of the license, or any of the provisions of the 
Trading With the Enemy Act. 

1 Directly after the revocation of its license all property 
belonging to it and located in this country was demanded 
and taken over by the Alien Property Custodian. In due 
time, along with the other companies who were operating 
under similar licenses, it made claim for its profits earned 
during the license period. These claims were allowed and 
paid upon the opinions of the several Attorneys General 
and by order of the Presidents of the United States in office. 

By the counterclaim herein, the Government officials now 
demand that a portion of these profits be returned upon the 
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theory that the opinions of the Attorneys General were er¬ 
roneous and the actions of the Presidents respectively un¬ 
lawful. 

Our Courts have consistently held that the action for 
money had and received is based upon equitable principles. 
The parties seeking to recover must show that it is against 
good conscience for the recipient to keep the money. 

The doctrine was stated by Lord Mansfield in Moses v. 
MacFerlan, 2 Burr 1005,100S, in the following language: 

“This kind of equitable action, to recover back 
money, which ought not in justice to be kept, is very 
beneficial and therefore much encouraged. It lies only 
for money which, ex aequ et bono, the defendant ought 
to refund; it does not lie for money paid by the plain¬ 
tiff, which is claimed of him as payable in point of 
honor and honesty, although it coidd not have been re¬ 
covered from him by any course of law ,—as in payment 
of a debt barred by the Statute of Limitations, or con¬ 
tracted during his infancy, or to the extent of principal 
and legal interest upon a usurious contract, or, for 
money fairly lost at play; because in all these cases the 
defendant may retain it with a safe conscience, though 
by positive law he was barred from recovering. But it 
lies for money paid by mistake; or upon a considera¬ 
tion which happens to fail, or for money got through 
imposition (express or implied); or extortion; or op¬ 
pression; or an undue advantage taken of the plaintiff’s 
situation, contrary to law’s made for the protection of 
persons under those circumstances. In one word, the 
gist of this kind of action is, that the defendant upon 
the circumstances of the case is obliged bv the ties of 
natural justice and equity to refund the money.” (Em¬ 
phasis supplied) 

In our own country a leading authority upon the subject, 
especially since it involved a demand for a recovery by a 
sovereign state, is Atlantic Coast Line v. Florida, 295 U. S. 
301. There, the Interstate Commerce Commission ordered 
an increase of railroad rates within the State of Florida. 
This order was subsequently upset by the United States 
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Supreme Court for certain irregularities but, at a later 
date, a new order prescribing the same rates was held to 
be valid. Under the first order the Railroad Company had 
collected money under the higher rate. The action was 
brought by the State of Florida, the Florida Railroad Com¬ 
mission and various shippers, to compel the Railroad to re¬ 
fund the excess between the lower rate which they had 
previously charged and the higher rate which had been 
fixed by the order of the Interstate Commerce Commission 
that had been declared void. The basis of the claim was 
that the higher rates had been illegally collected under a 
void order. 

The Supreme Court denied such refund upon the ground 
that the payments although made under an invalid order 
had not enriched the Railroad Company unjustly. 

In the course of liis opinion, Justice Cardozo said, at pp. 
309 et seq.: 

“A cause of action for restitution is a type of the 
broader cause of action for money had and received, 
a remedy which is equitable in origin and function. 
(Citing cases.) The claimant to prevail must show that 
the money was received in such circumstances that the 
possessor will give offense to equity and good con- 

1 science if permitted to retain it. The question no lon¬ 
ger is whether the law would put him in possession of 
the money if the transaction were a new one. The 
question is whether the law will take it out of his 
possession after he has been able to collect it.” 

There was a case in which the Railroad Company, if it 
had been obliged to sue for the higher rates, could not have 
recovered, because the courts would have declared the order 
under which it sued to be void, yet, having received the 
mbney, it was permitted to retain it because such retention 
was not unconscionable despite the invalidity. 

The rulings upon this precise question are too numerous 
to burden the Court with. They have been collected in 
Keener on Quasi Contracts, page 412, and in Woodward on 
Quasi Contracts Section 2. 
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CONCLUSION. 

Any one of the points on behalf of the Appellant, if sus¬ 
tained by this Court, calls for a reversal of the Court below. 
We respectfully submit that each and all of them are in 
accord with the weight of authority and that the judgment 
of the Court below* should be reversed, and a judgment on 
the motion of the Appellees for a judgment on the pleadings 
and agreed stipulation of facts, be directed in favor of the 
appellant. 

James J. Lexihan, 

1100 Bowen Bldg., 
Washington, D. C., 

Attorney for the Appellant. 

Hartwell Cabell, 

Of Counsel. 
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1 1 Endorsed: Filed Sep 2 1931 Frank E. Cunning- 

nam, Clerk. 

In the Supreme Court of the District of Columbia 
Holding an Equity Court 
No. 53351 In Equity 

The Swiss National Insurance Company, Ltd., a corpora¬ 
tion of Basle, Switzerland, Plaintiff, 

v. 

Howard Sutherland, Alien Property Custodian, and Wal¬ 
ter 0. Woods, Treasurer of the United States, Defen¬ 
dants. 

Bill of Complaint 

(For Accounting and Return of Property) 

The Swiss National Insurance Company, Ltd., a foreign 
corporation, organized and existing under and by virtue of 
the laws of Switzerland, with its principal office at Basle, 
Switzerland, brings this its Bill against Howard Suther¬ 
land, a citizen of the State of West Virginia, and a resident 
of the District of Columbia, and Walter 0. Woods, a citizen 
of the State of Kansas, and a resident of the District of 
Columbia. 

For its cause of action plaintiff states: 

1. That plaintiff is, and at all times hereinafter men¬ 
tioned was, a foreign corporation organized for, and en¬ 
gaged in the business of insurance and reinsurance; that 
from the year 1910 until on or about the 18th day of No¬ 
vember, 1918, the plaintiff maintained a branch office in 
the United States at 80 Maiden Lane, Borough of Manhat¬ 
tan, City, County and State of New York, in due com- 

2 pliance with the Insurance Laws of the State of 
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New York, pursuant to which it was duly licensed to 
transact the business of reinsurance in the State of New 
York. 

2. That the defendant Howard Sutherland is the duly ap¬ 
pointed, qualified and acting Alien Property Custodian of 
the United States; that the defendant Walter 0. Woods is 
the duly appointed, qualified and acting Treasurer of the 
United States, and this action is brought against the said 
Howard Sutherland, as Alien Property Custodian, and the 
said Walter 0. Woods, as Treasurer of the United States, 
as incumbents of said Offices. 

3. That this is a suit of a civil nature brought under the 
Constitution and the Laws of the United States, namely, 
the Act of Congress known as the Trading with the Enemy 
Act, approved by the President on October 6, 1917, and the 
Acts amendatory thereto, and all executive orders and acts 
proclaimed and made in alleged conformity therewith and 
pursuant to the general jurisdiction and powers of this 
Court; that the amount in controversy exceeds, exclusive 
of interest and costs, the sum of Three Thousand Dollars 
($3,000.). 

4. That on or about the 18th day of November, 1918, the 
plaintiff, in addition to its books of account, papers, files 
and records which were maintained in connection with its 
United States business, was the owner and in possession or 
control of assets, including cash, stocks, securities and other 
property, all located in the United States, amounting in the 
aggregate to, to wit, $1,475,716.35. 

5. That on or about the 18th day of November, 1918, and 
in pursuance of a demand served upon it by the then Alien 
Property Custodian, under the terms and provisions of the 
Trading with the Enemy Act as originally passed and 

amended to that date, all said books of account, 
3 papers, files and records, together with said assets 
amounting in the aggregate value to the sum of $1,- 
475,716.35 were delivered to and taken possession of by the 
then Alien Property Custodian; and that all plaintiff’s 
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books, papers, Hies and records have ever since the said de¬ 
livery been in the exclusive possession and under the con¬ 
trol of the then Alien Property Custodian and his succes¬ 
sors in office, including the defendant Howard Sutherland, 
and the plaintiff has had no access thereto. 

6. That for the purpose of determining the amount to 
be returned to plaintiff out of its assets under the terms and 
provisions of the Trading with the Enemy Act as amended, 
the defendant Sutherland, on or about the 22nd day of 
March, 1930, made or caused to be made an alleged audit 
and accounting of the funds and assets of the plaintiff 
which had been demanded and delivered as hereinabove al¬ 
leged, purporting to show the disposition of same insofar 
as they had been disposed of, and purporting to give a de¬ 
tailed statement of the moneys, securities and other prop¬ 
erty belonging to plaintiff then in his possession and under 
his control, or in the possession or under the control of the 
defendant Woods, as Treasurer of the United States. 

7. That the said alleged audit shows as the principal of 
the trust estate, in cash and securities, as of said March 22, 
1930, $626,392.03, and in addition thereto the sum of $237,- 
540.50, representing income from March 4, 1923, to March 
22, 1930, which was, under the terms of the Trading with 
the Enemy Act as amended, payable to the plaintiff in full 
and without apportionment; that the defendant Sutherland 

delivered to plaintiff, in cash and securities, the sum 
4 of $645,935.53, as being eighty per cent. (80%) of the 

principal of plaintiff’s property in his possession or 
iluder his control, and interest thereon, returnable to the 
plaintiff under the terms and provisions of the said Act of 
Congress. 

1 S. Plaintiff believes and alleges the fact to be that the 
Said alleged audit contained a number of charges against 
;ind deductions from the said funds and securities, whereby 
the amount properly returnable to the plaintiff as repre¬ 
senting eighty per cent. (80%) of such funds and securities 
was greatly reduced; and that the amount of $645,935.53 ac- 
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tually returned was far less than the amount properly re¬ 
turnable to it under the provisions of the Trading with the 
Enemy Act as amended. 

9. In the aforesaid alleged audit the Alien Property Cus¬ 
todian caused to be withdrawn and excluded from the prin¬ 
cipal of the trust fund subject to apportionment of eighty 
per cent. (80%) to be paid over to the plaintiff, the follow¬ 
ing amounts, which plaintiff is advised and believes were 
improper deductions and exclusions, and which this plain¬ 
tiff alleges should not have been taken into account in de¬ 
termining the amount of property to be returned to plain¬ 
tiff under the Trading with the Enemy Act as amended: 

An item entitled “Reserve for Income Tax” $150,000.00 

An item entitled “Reserve for Legal Expense 
Scheide compensation matter” 

An item entitled “Reserve for future 
payments” 

An item representing 2% Administration Ex¬ 
pense on 20% Retention 

An item representing 2% on the amount 
returned to plaintiff 

An item representing 2% deducted as Ad¬ 
ministration Expense on payments made 
under Winslow Amendment 
5 An item representing 2% Administra¬ 

tion Expense deducted from the interest 
earnings returned to plaintiff 

An item entitled “Reserve for Accounting 
Fees” 

An item entitled “Reserve for Administra¬ 
tion Expense on Collection of Interest due 
March 1, 1930” 

An item representing a deduction for Admin¬ 
istration Expense of 2% on interest earned 2,869.38 


1,167.12 

10,000.00 

1,860.90 

7,443.60 

600.00 

2,061.08 

1,000.00 

120.38 
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As to each of the several items recited above and de¬ 
scribed as deductions for Administration Expense, the 
plaintiff alleges that they are improper and unauthorized 
iii that they do not represent any actual item or items of 
expense incurred in connection with securing the possession 
and control of the funds of plaintiff seized by the Alien 
Property Custodian as hereinabove alleged, or in the ad¬ 
ministration and safekeeping of said funds, but are each 
and all of them arbitrary charges against its said assets 
without basis of fact or authority of law. 

10. Plaintiff not having possession of or access to its 
books and records has had no opportunity to verify the 
said audit, but upon information and belief alleges the same 
to be inaccurate and unfair to this plaintiff in other re¬ 
spects. 

11. That as required by the provisions of the Trading 
with the Enemy Act as amended, the plaintiff filed its notice 
of claim with the Alien Property Custodian under oath, con¬ 
taining such particulars as required by law and by the rules 
and regulations of said Alien Property Custodian. 

Wherefore, plaintiff prays for an order, allowing plain¬ 
tiff access to its books, papers and records, now in the pos¬ 
session or under the control of the defendant Suther- 
6 land, as Alien Property Custodian, with permission 
to make copies of same or of parts thereof; that de¬ 
fendant Howard Sutherland be directed to re-credit plain¬ 
tiff with the various items enumerated hereinabove, with 
which the plaintiff has been improperly charged, and to 
render to plaintiff a just and full accounting of the moneys, 
securities and other assets which have been and are now in 
his hands or under his control formerly belonging to the 
plaintiff, and that it be ordered, adjudged and decreed that 
any sum or balance found to be due this plaintiff be satis¬ 
fied out of funds in the possession or under the control of 
said Sutherland as Alien Property Custodian, or in the 
possession or under the control of defendant Woods as 
Treasurer of the United States, and that plaintiff have such 
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other and further relief as may be just, with the costs of 
this suit. 

ADNA R. JOHNSON, JR., 

THOS. H. CREIGHTON, JR., 
HARTWELL CABELL, 

Attorneys for Plaintiff. 

ADNA R. JOHNSON, JR., 

THOS. H. CREIGHTON, JR., 

Investment Building, 

Washington, D. C. 

7 District of Columbia: ss.: 

Adna R. Johnson, Jr., being duly sworn, deposes 
and says: That he is one of the attorneys for the plaintiff 
in the above entitled cause; that plaintiff is a corporation 
having its principal place of business in Basle, Switzerland, 
and that it has no office or place of business in the United 
States; that he has read the foregoing and annexed Bill of 
Complaint, and that the matters and things therein stated 
as upon personal knowledge are true, and those stated upon 
information and belief he believes to be true. 

ADNA R. JOHNSON, JR. 

Subscribed and sworn to before me this 31st day of 
August, 1931. 

OLIVE C. WADLIN. 

• •••••#••• 

10 Defendants' Defense in Point of Lair , Answer to 
Bill of Complaint and Counterclaim 

Now comes Homer S. Cummings, as the Attorney Gen¬ 
eral of the United States, on behalf of the United States, 
and as successor to the rights, powers, functions and duties 
vested in the former Alien Property Custodian by the terms 
of the Trading with the Enemy Act, as amended, and by 
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Executive Orders and proclamations issued pursuant to 
said Act, and comes W. A. Julian, as Treasurer of the 
United States, defendants, and for 

Defense in Point of Law 

to the bill of complaint says: 

'I. That the plaintiff has not stated sufficient facts to con¬ 
stitute a cause of action; 

II. That the plaintiff has not stated sufficient facts to 
constitute a cause of action within the jurisdiction of this 
Court under the Trading with the Enemy Act, as 
11 amended; 

III. That the bill of complaint discloses on its face 
that the plaintiff has no cause of action. 

! And, not waiving their said defense in point of law, the 
defendants for 

Answer to the Bill of Complaint 

say: 

1. The defendants admit the averments of fact in para¬ 
graph 1. 

2. The defendants aver that, pursuant to a previous 
order of this Court, Homer S. Cummings as Attorney Gen¬ 
eral of the United States has been substituted in the place 
and stead of Howard Sutherland as Alien Property Cus¬ 
todian, and that W. A. Julian has been substituted for W. 
0. Woods as Treasurer of the United States. Defendants 
admit that this action is brought against them in their of¬ 
ficial capacity. 

3. The averments of paragraph 3 are legal conclusions 
requiring no answer. 

4. Defendants admit that on or about the 18th day of 
November, 1918, the plaintiff, in addition to its books of ac¬ 
count, papers, files and records which were maintained in 
connection with its United States business, was the owner 
and in possession or control of certain assets, including 
cash, stocks, securities and other property located in the 
United States, but defendants have no information sufficient 
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to enable them to form an opinion as to the exact value 
thereof, and they accordingly require strict proof that said 
assets amounted in the aggregate to $1,475,716.35. 

5. Defendants admit that on or about the 18th day of No¬ 
vember, 1918, and in pursuance of a demand served upon 
the plaintiff by the then Alien Property Custodian under 
the terms and provisions of the Trading with the Enemy 
Act, as amended, all its said books of account, papers, files 
and records were delivered to and taken possession of by 
the then Alien Property Custodian: but defendants require 
strict proof that on said date the aggregate value of the 
seized assets amounted to $1,475,716.53; defendants admit 

that all plaintiff’s said books, papers, files and rec- 
12 ords have since the said delivery been in the exclu¬ 
sive possession and under the control of the then 
Alien Property Custodian and of his successors; but defen¬ 
dants deny that plaintiff has had no access thereto, and de¬ 
fendants aver that, since the filing of this Bill, plaintiff has 
had access to said records in order to verify audits made of 
said books, papers, files and records, and has been granted 
the privilege of examinations of the same. 

6. Defendants admit the averments of paragraph 6. 

7. Defendants deny the allegations of paragraph 7. De¬ 
fendants aver that the said audit of March 22, 1930, shows 
cash and securities then returnable to the plaintiff in the 
sum of $505,355.93, which amount is arrived at after deduct¬ 
ing payments previously made, reserving the twenty per 
centum (20%) as provided by law, deducting administra¬ 
tive expense and setting up proper reserves for payment of 
Federal income tax, storage of records, legal expense and 
accounting fees; that thereafter, and prior to the date of 
filing the Bill of Complaint herein, there were returned to 
plaintiff cash and securities in the amount of $504,302.11, 
and coupons attached to said securities at date of release in 
the amount of $1,033.82, said sums representing the eighty 
per centum (80%) of the principal of plaintiff’s property, 
and the interest thereon, returnable to plaintiff under the 
terms and provisions of said Act, as amended. 



10 


8. Defendants deny the averments of paragraph 8. De¬ 
fendants aver that subsequent to the return of $505,335.93, 
as stated in paragraph 7, above, there was returned to 
plaintiff an additional amount of $30,813.47, of which $8,- 
676.38 was returned to plaintiff on March 18,1932 by check 
no. 59786 due to the release of certain reserves, as more par¬ 
ticularly described in paragraph 9, below, and of which 
sum, $22,137.09 was returned on March 19, 1932 by check 
no. 66505 for the additional income found to have been 
earned by the assets. 

9. Defendants admit that the former Alien Property Cus¬ 

todian caused to be withdrawn and excluded from the 
13 principal of the Trust Fund subject to apportion¬ 
ment of the eighty per centum (80%) to which plain¬ 
tiff was entitled, as more particularly described in para¬ 
graph 7 above, the various items listed in paragraph 9; but 
defendants deny that said items were improper deductions 
and exclusions; and defendants aver that said deductions 
and exclusions were properly taken into account in deter¬ 
mining the amount of property to be returned to plaintiff 
under the Trading with the Enemy Act, as amended, as 
more particularly set out below: 

Item No. 1, entitled: “"Reserve for Income Tax” 
$150,000.00. 

Defendants aver that the reserve for Federal income tax 
of $150,000 was reduced to $127,202.19 of which $119,122.66 
applies against principal and $8,079.53 against income. As 
all income had been paid it was necessary to reserve the 
amount out of principal. The settlement was based on the 
principal difference of $30,877.34 and after deducting ad¬ 
ministrative expense of $455.96, the 80% due claimant 
amounted to $24,337.10—less the $8,079.53 referred to. Pay¬ 
ment was made by check no. 60045 drawn to Carl Schreiner 
as^ attorney-in-fact under date of April 26, 1932 for $16,- 
257.57. 

Item No. 2: “Reserve for Legal Expense, Scheide com¬ 
pensation matter”—$1,167.12; and Item No. 3: “Reserve 
for future payments”—$10,000.00. 
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Defendants aver that the said items were released to 
plaintiff on March 8, 1932, by check no. 59786 in the sum of 
$8,676.38, after deducting $100.31 as attorney fees and other 
proper deductions pursuant to the provisions of said Act, 
as amended. 

Items 4, 5, 6, 7, 9 and 10 are proper administrative de¬ 
ductions made pursuant to the provisions of Subsection (a) 
of Section 24 of said Act, and confirmed by the Independent 
Offices Appropriations Act of 1935 (48 Stat. 510), the con¬ 
stitutionality of which was upheld by the United States 
Supreme Court on May 28, 1934 (Deutsche Gold etc. v. 

Woodson et al., 292 U. S. 449). 

14 Item No. 8: “Reserve for Accounting Fees”— 

$ 1 , 000 . 00 . 

This item has been reduced by a payment of accounting 
fees in the sum of $314.00. There is, therefore, a balance in 
an amount of $686.00, which is not now returnable because 
of the restrictions of Public Resolution No. 53, 73rd Con¬ 
gress, and the Executive Order of March 2,1935 (No. 6981), 
pursuant thereto, as more particularly described in para¬ 
graph 13 hereof. 

10. Defendants deny the allegations of paragraph 10. 

11. Defendants admit that plaintiff has heretofore filed 
four certain notices of claim with the Alien Property Cus¬ 
todian, but the averment that “the plaintiff filed its notice 
of claim with the Alien Property Custodian under oath, 
containing such particulars as required by law and by the 
rules and regulations of said Alien Property Custodian,” is 
too vague and indefinite to permit these defendants to admit 
the same, and they accordingly deny the averment. 

12. The defendants deny each and every allegation in the 
bill, not herein admitted, qualified or specifically denied. 

13. For a First and additional Defense, the defendants 
aver that since the filing of the complaint, there was passed 
by Congress and approved by the President on June 27, 
1934, Public Resolution No. 53, (48 Stat. 1267), postponing 
all payments and transfers of property under the pro- 
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visions of the Trading with the Enemy Act. If plaintiff 
wa!s entitled to the return of $686.00 when the complaint 
was filed, as stated in paragraph 9 above, it is now barred 
from the further maintenance of this action by reason of 
said Resolution and also because of Executive Order No. 
69$1, signed by the President on March 2, 1935, pursuant 
to the authority vested in him by the above-mentioned 
Resolution, continuing the restrictions thereof as to claim¬ 
ants of the class of this plaintiff. 

14. For a Second and additional Defense the defendants 
aver that by the Independent Offices Appropriation 

15' Act, Public No. 141, 73rd Congress, Title 1, no suit 
can be instituted or maintained bv an enemv or allv 
of an enemy, nor judgment entered in any such suit here¬ 
tofore or hereafter instituted, for the recovery of any de¬ 
ductions heretofore or hereafter made by the Alien Prop¬ 
erty Custodian from the property seized or income thereon, 
for general or administrative expenses of the office of the 
Alien Property Custodian which deductions do not exceed 
the sum of 2% of the income or of the aggregate value of 
the property seized for any and all necessary expenses in¬ 
curred by the Alien Property Custodian in securing the pos¬ 
session of or protecting or administering any property 
seized. 

15. And for Further Defenses to the Bill of Complaint, 
each averment and matter hereinafter appearing as a part 
of the counterclaim in lieu of cross-bill which is appropriate 
to the defense of the bill is expressly incorporated herein 
and made a part of this answer. 

And now for purpose of 

Counterclaim in Lieu of a Cross-Bill 
the defendants aver: 

16. That by virtue of a Proclamation issued by the Presi¬ 
dent on April 6. 1917 (40 Stat. L. 1654) plaintiff corporation 
was authorized solely in the interest of and for the protec¬ 
tion of the citizens of the United States to continue the 
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transaction of its branch insurance business in the United 
States subsequent to the declaration of war; that by virtue 
of a Proclamation, issued by the President on July 13,1917 
(No. 1386) the Proclamation of April 6, 1917 was revoked, 
in so far as it concerned marine and war risk insurance, but 
fire and tornado underwriters were allowed to continue 
business. Copies of the above Proclamations are appended, 
as Exhibits “A” and “B’’ respectively, and are made a 
part hereof. 

17. That plaintiff continued to conduct its branch in¬ 
surance business in the United States pursuant to the 

16 Proclamations of April 6 and July 13, 1917, until the 
passage of the Trading with the Enemy Act (40 Stat. 
411) on October 6, 1917; that said Act provided in Section 
4(a) thereof that plaintiff should, within thirty (30) days 
of the passage thereof, make application for a special li¬ 
cense in order to be permitted to continue said branch busi¬ 
ness in the United States. 

18. That thereafter, plaintiff made application for said 
license to continue its business in the United States; that on 
November 27, 1917, the Secretary of the Treasury, under 
the authority vested in him by paragraph XII of the Execu¬ 
tive Order of October 12, 1917, (No. 2729A), issued a spe¬ 
cial license to plaintiff to further continue said business in 
the United States under certain terms and conditions; that 
one of said conditions was that the funds of the company 
held or received in the United States by managers, trustees, 
or others, be subject to all the restrictions imposed by the 
Trading with the Enemy Act, except as provided in said 
license; that on October 6,1918, the Secretary of the Treas¬ 
ury revoked the previous license of November 27, 1917, and 
granted another containing certain new provisions super¬ 
seding the former; that one of said provisions was that 
the plaintiff should at any time, upon the order of the Alien 
Property Custodian, deliver to him or to a depositary desig¬ 
nated by him, all or such portion of the securities owned by 
it and of its other assets or property in the United States 




as he might demand. Said license prohibited the writing 
or acceptance of any new insurance, reinsurance or retro¬ 
cession after the date of issuance of the license, and it fur¬ 
ther required the plaintiff to cancel its policies, reinsure its 
outstanding risks, and liquidate its affairs under the con¬ 
trol and supervision of the Secretary of the Treasury and 
the Alien Property Custodian. Copies of these licenses are 
appended as Exhibits “C” and “D” and made a part 
hereof. 

19. ! That thereafter, plaintiff continued to transact its 
business in the United States but failed to conform to the 

restrictions of said license; that plaintiff, contrary to 
17 the express provisions of said license, failed to li¬ 
quidate its business: that the United States was 
thereby forced to accomplish such liquidation directly and 
the President accordingly issued Executive Order No. 2991 
on November 12. 191$. providing for the liquidation of the 
plaintiff by the Alien Property Custodian; and on Novem¬ 
ber IS. 191S, the license granted to the plaintiff was duly 
revoked by order of the Secretary of the Treasury. A copy 
of the order of revocation is appended as Exhibit “E” and 
made a part hereof. 

20. That on November 18, 1918, the Alien Property Cus¬ 
todian, pursuant to the provisions of the Trading with the 
Enemy Act of October 6,1917 and the Executive Orders and 
Proclamations promulgated thereunder, determined, after 
investigation, that certain properties consisting of cash, 
shares of stock, bank balances, bonds and also certain 
credits which had been deposited by plaintiff with the In¬ 
surance Commissioners of various states because required 
by the state laws as a condition of doing business therein, 
and including profits earned while operating under license, 
were owing or belonging to, or held for, by, on account of, 
or on behalf of. or for the benefit of. an enemy or enemies, 
or for an ally or allies of an enemy, not holding a license 
granted by the President under the provisions of said Act; 
that said properties were thereupon required by the Alien 
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Property Custodian to be transferred and conveyed to him, 
to be held, administered and disposed of by him according 
to the provisions of said Act; and that said properties so 
transferred and conveyed were placed on the trust ledgers 
of the office of the Aiien Property Custodian and of the 
Treasurer of the United States as Trust No. 30026 in the 
name of the plaintiff. 

21. That said properties so seized and designated as 
Trust No. 30026, including the profits earned by plaintiff 
while operating under the several licenses, were, at the 
time of seizure thereof, owing or belonging to, or held for, 
by, on account of, or on behalf of, or for the benefit of the 

plaintiff and/or the Munich Reinsurance Company, 
18 and/or other individuals, partnerships, corporations, 

or other bodies of individuals all of which were then 
resident or incorporated within the territory of Germany 
and/or resident or incorporated outside the United States 
and doing business within the icrritorv of Germanv. 

22. That at the time of the seizure of said properties, the 
plaintiff was a corporation organized under the laws of 
Switzerland, with its principal office at Basle, Switzerland, 
maintaining a branch office at 80 Maiden Lane, New York 
City, and seven agencies in Germany; that the majority of 
stock in plaintiff corporation was owned and controlled by 
the Munich Reinsurance Company of Munich, Germany, 
and/or by other German nationals; that plaintiff was a 
corporation incorporated within a country other than the 
United States and doing business within the territory of 
Germany; that Munich Reinsurance was a corporation in¬ 
corporated within the territory of Germany; that the 
United States was then at war with the Imperial German 
Government and that all said corporations, firms or persons 
were enemies within the meaning of Section 2 of the Trad¬ 
ing with the Enemy Act. 

23. That on November 5, 1921 the plaintiff, by its attor¬ 
ney-in-fact, filed a notice of claim (No. 7380) with the Alien 
Property Custodian against all of the properties held by 
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him and by the Treasurer of the United States in Trust 
30026; that said application was withdrawn by plaintiff’s 
attorney-in-fact on November 14, 1921; that thereafter on 
January 6, 1922, a suit was brought by the plaintiff in this 
Court as Equity No. 39603 for the return of all of its prop¬ 
erties so transferred and conveyed to the Custodian as set 
forth in paragraph 20, above, on the theory that, since the 
seizure of its properties, plaintiff had ceased to do business 
in Germany and that it was therefore as a non-enemy, en¬ 
titled to the return of all of its properties; that this Court 
and the Court of Appeals of the District of Columbia re¬ 
fused to sustain its suit on such theory; and that on Feb¬ 
ruary 2, 1925, the United States Supreme Court affirmed 
the conclusion of the lower courts, holding that where 
19 a corporation was an “enemy” within the definition 
of the Trading with the Enemy Act, because doing 
business in Germany, the enemy status of its property at 
the time of seizure in this country was not changed by a 
subsequent cessation of such business. See Swiss National 
Insurance Company , Ltd. v. Miller et al., 267 U. S. 42, (53 
App. D. C. 173). 

24. That on April 5, 1923, plaintiff, through its attorney- 
in-fact, filed a notice of claim (No. 11907) to the properties 
held in Trust 30026, asking the return to it of $10,000 under 
the provisions of the Trading with the Enemy Act, as 
amended on March 4, 1923; on June 4, 1923, plaintiff re¬ 
ceived Treasury check no. 115S0 in the amount of $10,000, 
less a proper administrative deduction. 

25. That on February 29, 1924, and during the pendency 
of its suit as set forth in paragraph 23, plaintiff filed notice 
of claim (no. 24375) requesting the return, as property be¬ 
longing to it and allegedly not subject to sequestration, of 
all of its profits, gains and/or accruals, including interest, 
dividends, and all other profits arising during the life of 
the licenses granted to plaintiff for the period of April 6, 
1917, the date of the granting of the initial license, to No¬ 
vember 18, 1918, the date of revocation thereof. 
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26. That on March 10,1924, the then Alien Property Cus¬ 
todian, Thomas W. Miller, recommended to the Attorney 
General the allowance of plaintiff’s claim “in principle,” 
stating no reason therefor other than that a previous claim, 
similarly filed for the return of profits earned under license 
by the Nord Deutsche Insurance Company, a corporation of 
Hamburg, Germany, and an enemy within the meaning of 
subsection 2(a) of the Trading with the Enemy Act, had 
been allowed during the incumbency of the then Attorney 
General, Harry M. Daugherty, pursuant to an opinion writ¬ 
ten by one Adna R. Johnson, Jr., then a Special Assistant 
to the Attorney General in charge of alien property matters 
in the Department of Justice. 

20 27. That said Miller had, by letter of June 21, 

1921, unequivocally advised the said Xord Deutsche 
Insurance Company that he, as Alien Property Custodian, 
could not agree to entertain claim no. 7691 filed by the said 
Nord Deutsche Company for the return of profits earned 
under license; that said Miller further informed one Xathan 
Ottinger, the attorney-in-fact for said claimant, that such 
profits constituted part of the assets which he, as Alien 
Property Custodian, must retain pending the action of Con¬ 
gress relative to enemy property; that said Miller, although 
well aware of these facts, nevertheless based the recom¬ 
mendation for the allowance of plaintiff’s claim entirely and 
solely upon the previous allowance in claim no. 7691, de¬ 
spite his former objections thereto, and notwithstanding 
his prior determination that said claim was without merit, 
and notwithstanding the fact that Section 9 of the Trading 
with the Enemy Act made mandatory the retention in cus¬ 
tody of all the money and property for the return of which 
suit had been filed in this Court as Equity Xo. 39603. 

28. That said Adna R. Johnson, Jr., was likewise aware 
of these facts, but requested the said Miller to make the 
record more complete by submitting evidence substantiating 
the claim; that no further proof was submitted except 
copies of the licenses issued to plaintiff, but, nevertheless, 
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and notwithstanding the said statutory prohibition upon 
the return of money or property during the pendency of 
litigation, and in spite of the total lack of statutory au¬ 
thority for the return of money or property to enemies in 
amounts greater than $10,000 as authorized under the Win¬ 
slow Act of March 4, 1923, said Adna R. Johnson, Jr., 
caused to be prepared for the signature of the then Attor¬ 
ney General, Harlan F. Stone, an opinion to the President 
favorable to the allowance of plaintiff's claim; that At¬ 
torney General Stone refused to approve said proposed 
opinion, stating his reasons therefor in a memorandum of 
July 22, 1924, a copy of which is appended and made a part 
hereof as Exhibit “F": that thereafter the proposed 
21 opinion of allowance was rewritten in part and again 
! submitted at the instance of said Adna R. Johnson, 
Jr,, to the said Attorney General, who again refused to ap¬ 
prove it, reiterating his former objections and outlining ad¬ 
ditional reasons for his refusal, in a memorandum of Au¬ 
gust 4,1924. 

29. That a few months later, upon the resignation of At¬ 
torney General Stone, said proposed opinion was immedi¬ 
ately presented to the newly appointed Attorney General, 
J. G. Sargent, who signed the same, and transmitted it to 
the President, Calvin Coolidge, who approved it on June 
15, 1925; that said opinion recommended that appropriate 
orders be issued directing the return to the claimant of such 
an amount of profits as would be established by an audit of 
the business transacted by plaintiff corporation while op¬ 
erating under the licenses. 

30. That said opinion, a copy of which is appended as Ex¬ 
hibit “G”, and made a part hereof, contained vital omis¬ 
sions of applicable sections of the Trading with the Enemy 
Act, the sole authority under which the rights of the claim¬ 
ant and the authority of the Alien Property Custodian 
and the President were to be considered; that it failed par¬ 
ticularly to mention the provisions of Section 7(c) that all 
monies or properties belonging to a licensed enemy were 
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to be delivered or conveyed to the Alien Property Cus¬ 
todian upon demand when the enemy no longer held a li¬ 
cense and that said monies or properties so delivered or 
conveyed were to be disposed of as elsewhere provided in 
the said Act. 

31. That said opinion stated to the President that the 
question of whether or not plaintiff was entitled to a return 
of such profits resolved itself into whether plaintiff was an 
enemy during the license period; that said opinion stated 
further that if plaintiff was an enemy, its claim should be 
disallowed, and if plaintiff was not an enemy, it was entitled 
to a return by reason of subsection (a) of Section 9 of said 
Act; whereas, in truth, it was well known, or should have 
been known to the attorneys who drafted the opinion that 
plaintiff was an enemy as more particularly set forth in 

paragraphs 20, 21, and 22 above since the plaintiff, in 
22 its bill of complaint in Swiss National Insurance Co. 

v. Miller , above, had admitted that it was at the time 
of seizure an enemy under Section 2(a) of the Trading with 
the Enemy Act, as amended, that the seizure was lawful, 
and that the stock of the plaintiff corporation was largely 
held bv German nationals. 

32. That said opinion to the President was based upon 
the erroneous assumption that an enemy, operating under a 
license, was not an enemy during the license period, where¬ 
as the sole reason for plaintiff’s operating under license 
vras because plaintiff was an enemy; that said opinion mis¬ 
interpreted the Trading with the Enemy Act in that it 
stated that Section 4(a) of said Act “by clear implication” 
took plaintiff “outside of the scope of enemy so far as the 
license is concerned”; whereas, in truth, said section merely 
allowed application for license as set forth in paragraph 18 
hereof, and specifically provided that any transaction by 
plaintiff without such license or after revocation thereof, 
would have been unlawful under Section 3 of the Trading 
with the Enemy Act and, as such, punishable under Sec¬ 
tion 16 of the Act. 
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33. That said opinion misrepresented to the President 
that a ‘‘suit is now pending in the Supreme Court of the 
United States," but, even if said statement had been true, 
failed to advise him of the statutory prohibition upon the 
return of property involved in litigation; whereas, in truth, 
said suit had been finally decided by the Supreme Court 
favorably to the Government on February 2, 1925, more 
than four months prior to the approval of said opinion (267 
U. S. 42), above: that said decision of the Supreme Court 
held that the fact that the plaintiff, an enemy corporation, 
ceased to be an enemy when the war was ended by the 
Joint Resolution of July 2, 1921, (42 Stat. 105), did not 
entitle it to a return of its seized properties, for the return 
of which, including the profits earned under license, the suit 
was brought: that said decision further held that by Sec¬ 
tion 12 of the Trading with the Enemv Act, anv claim of 

any enemy to any money or other property received 
23 i and held by the Alien Property Custodian was to be 

settled as Congress should direct; that said opinion 
failed completely to advise the President that the final de¬ 
cree in said case established definitively that the claimant 
was an enemy, and that by said final decree, the status of 

the claimant as an “enemv" and the status of all the monev 

• * 

and property held in Trust 30026 in the name of the plain¬ 
tiff, including all profits earned while doing business under 
license, as “enemy property” was res ad judicata, and ac¬ 
cordingly binding and conclusive upon the Alien Property 
Custodian, the President, and the courts in case of future 
litigation involving the same parties and the same subject 
matter. 

34. That, nevertheless, in flagrant disregard of the de¬ 
cision of the Supreme Court of the United States, and of 
the final decree of this Court in Equity No. 39603, pursuant 
to hn audit made in order to ascertain the amount of such 
profits as claimed, plaintiff, on March 12, 1926, received 
from the predecessors in office of the defendants, securities 
in the amount of $326,500.00 and Treasury check no 38161 
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for $5,112.10 as recommended by the opinion of allowance in 
claim no. 24375. 

35. That the Adna R. Johnson, Jr., referred to in para¬ 
graphs 26, 28, and 31, above, as in charge of the Alien 
Property Section of the Department of Justice, and as the 
attorney who furthered the allowance of the plaintiff’s 
claim no. 24375, is the same Adna R. Johnson, Jr. who ap¬ 
pears as counsel for the plaintiff in this suit. 

36. That on July 12, 1928, plaintiff through its then at¬ 
torney, the said Adna R. Johnson, Jr., filed notice of claim 
no. 40767 for the accrued earnings on the profits returned 
under claim no. 24375 while said profits were in the custody 
and under control of the United States; that an opinion for 
a supplemental allowance was submitted to and signed by 
Attorney General Sargent on February 20, 1929, who sub¬ 
mitted it to the President on February 21, 1929, the Presi¬ 
dent marking it “Allowed, Calvin Coolidge”; that said 
opinion recommending the supplemental allowance was er¬ 
roneous and misleading, and failed to advise the 

24 President of the true nature of the claim, and of his 
rights and duties in the premises to the same extent 
and for the same reasons as set forth in paragraphs 30, 
31, 32, and 33, above, with reference to the original opinion; 
that on March 22, 1929, plaintiff received Treasury check 
no. 51324 in the sum of $87,618.87 representing the income 
on said profits, minus the proper charges and administra¬ 
tive expense. 

37. That the total amount so illegally returned to plain¬ 
tiff in claim no. 24375, representing profits, and in claim no. 
40767 representing accrued earnings on said profits, is $419,- 
230.97; that all of said sum of $419,230.97 returned to plain¬ 
tiff was a part of its assets seized by the Alien Property 
Custodian under the provision of subsection (c) of Section 
7 of the Act as the property of an enemy not holding a li¬ 
cense, and all of said sum was returned to the plaintiff il¬ 
legally and without authority of law. 


22 


38. That on March 10, 1928, Congress passed the Settle¬ 
ment of War Claims Act, (45 Stat. 260), amending, in part, 
the Trading with the Enemy Act; that said Settlement of 
War Claims Act created in the Treasury of the United 
States a German Special Deposit Account; that subsection 
(a) of Section 4 of said Act directs that the amount of all 
fund's required to be retained under subsection (m) of Sec¬ 
tion 9 of the Act, as amended, be held available for trans¬ 
fer tb the Secretary of the Treasury for deposit in the said 
German Special Deposit Account, and be credited against 
any investment made by the Alien Property Custodian un¬ 
der subsection (a) (1) of Section 25 of said Act; and that 
the sum of $419,230.97 was returned to plaintiff illegally 
and under mistake of law and without deduction of the 20% 
as provided by said subsection (m) of Section 9. 

39. That by reason of the provisions of subdivisions (12), 
(13)', and (16) of Section 9(b) of the Trading with the 
Enemy Act, as amended by the Settlement of War Claims 

Act of 1928, enacted subsequent to the return of 
25 $331,612.10 as profits in claim no. 24375, plaintiff 

would have become legally entitled to the return of 
eighty per centum (80%) thereof: that the said sum of 
$331,612.10 is enemy property from which a twenty per 
centum (20%) deduction is required under the provisions 
of said subdivisions of Section 9(b) and subsection (m) of 
Section 9 of the Trading with the Enemy Act, as amended 
by the Settlement of War Claims Act, the disposition of 
which is governed by the provisions of the law set forth in 
paragraphs 34 and 38, above, and 41, below; that said de¬ 
duction was never made, and that the said twenty per 
centum (20%) so paid out illegally and under mistake of 
law amounts $66,322.42. 

40. That upon the enactment of the Settlement of War 
Claims Act of 1928. a claimant of the class of the plaintiff 
beeame entitled to the return of all income which had ac¬ 
crued since March 4, 1923 upon the property held in Trust 
for it; that the amount of said income, earned on property 
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actually returned under claim 40767, to which plaintiff 
would have been entitled if no return of profits had been il¬ 
legally made, is the sum of $36,041.57; that of the balance, 
$51,577.30, which represents that part of the total income 
of $87,618.87 which had accrued prior to March 4, 1923, 
plaintiff was entitled to retain eighty per centum (80%); 
that the twenty per centum (20%) of said balance of $51,- 
577.30, directed to be withheld by law, was never retained 
and that said twenty per centum (20%) so paid out to plain¬ 
tiff under mistake of law amounts to $10,315.46. 

41. That the total amount erroneously and illegally paid 
out to plaintiff under claim nos. 24375 and 40767 amounts to 
$76,637.8S; that the United States has retained at all times 
to itself and to its agents all of the right and title, both at 
law and in equity, to the said moneys and securities re¬ 
turned under mistake of law, as moneys and seeuri- 
26 ties which became subject to the requisition of the 
Secretary of the Treasury under subsection (a) of 
Section 4 of the said Settlement of War Claims Act, for de¬ 
posit in the German Special Deposit Account for the bene¬ 
fit of United States nationals, certain German nationals and 
the United States Government, as claimants entitled to pay¬ 
ment according to the priorities established by subsections 
(1) to (13), inclusive, of Section 4(c) of the said Act; that 
moneys payable into said German Special Deposit Account 
may be applied as a credit upon the final payment due the 
United States from the German Government on account of 
the awards of the Mixed Claims Commission; that the 
United States therefore has an interest in the recovery of 
said moneys and securities released under mistake of law 
and illegally paid to plaintiff; and that the unauthorized 
and illegal return of the profits earned during the period of 
the plaintiff’s operation under licenses, as set forth in para¬ 
graphs 34, 36 and 37, was in fraud of the rights of the 
United States, and of said United States nationals. 

Wherefore, The Premises Considered, the defendants re¬ 
spectfully pray: 
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(1) That the plaintiff’s suit be dismissed without preju¬ 
dice to the defendants’ counterclaim in lieu of cross-bill. 

(2) That the plaintiff be required to reply, but not under 
oath, to the exigencies of this answer and matters of coun¬ 
terclaim in lieu of cross-bill. 

(3) That the plaintiff be ordered to redeliver to the de¬ 
fendants the said securities illegally returned to plaintiff; 
or if it be unable to do so, to repay to the defendants the 
value of such securities in such amount as this Court shall 
determine the United States to be entitled to; and that the 
plaintiff be ordered to return to defendants the said moneys 

received. 

27 (4) That the plaintiff be ordered to pay to the de¬ 
fendants interest on eighty per centum (80%) of all 

profits from March 23,1926, the date when said profits were 
illegally returned to plaintiff, until March 4, 192S, the date 
of enactment of the Settlement of "War Claims Act; and in¬ 
terest on twenty per centum (20%) of said profits from 
March 23,1926, the time of illegal return thereof, to date. 

(5) And for such other and further relief as to the Court 
may seem just and proper. 

GEORGE C. SWEENEY, 

Assistant Attorney General, 

LESLIE C. GARNETT, 
i United States Attorney, 

HARRY LE ROY JONES, 

Attorney. Department of Justice, 

FRANK C. STERCK, 

Attorney, Department of Justice, 
Attorneys for Defendants. 

28 City of Washington, 

District of Columbia, ss : 

Harry LeRoy Jones, being first duly sworn, says that he 
is an attorney in the Department of Justice and is in charge 
of the defense of the claim set forth in the bill of complaint 
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herein and of the prosecution of the counterclaim set forth 
in the foregoing answer; that he has prepared the defen¬ 
dants’ defense in point of law, answer and counterclaim, 
knows the contents thereof, and that the allegations therein 
contained are true to the best of his knowledge and belief. 

HARRY LEROY JONES. 

Subscribed and sworn to before me this 2nd day of May, 
1935. 

JOHN R. WRIGHT, 

Notary Public in and for 
the District of Columbia. 

My commission expires on the 1st day of March, 1937 
29 Deft's Exh. “A” 

(Agencies in the United States of German Insurance 

Companies.) 

Bv the President of the United States of America. 

A Proclamation. 

Whereas, certain insurance companies, incorporated un¬ 
der the laws of the German Empire, have been admitted to 
transact the business of insurance in various States of the 
United States, by means of separate United States Branches 
established pursuant to the laws of such States, and are now 
engaged in business under the supervision of the Insurance 
Departments thereof, with assets in the United States de¬ 
posited with Insurance Departments or in the hands of resi¬ 
dent trustees, citizens of the United States, for the protec¬ 
tion of all policyholders in the United States. 

And Whereas, the interests of the citizens of the United 
States in the protection afforded by such insurance are of 
great magnitude, so that it is deemed to be important that 
the agencies of such companies in the United States be per¬ 
mitted to continue in business; 

Now, Therefore, I, Woodrow Wilson, President of the 
United States of America, by virtue of the powers vested 
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in me as such, hereby declare and proclaim that such branch 
establishments of German Insurance Companies now en¬ 
gaged in the transaction of business in the United States 
pursuant to the laws of the several States are hereby author¬ 
ized and permitted to continue the transaction of their busi¬ 
ness in accordance with the laws of such States in the same 
manner and to the same extent as though a state of war did 
not now exist, provided, however, that all funds of such es¬ 
tablishments now in the possession of their managers or 
agents, or which shall hereafter come into their possession, 
shall be subject to such rules and regulations concerning the 
payment and disposition thereof as shall be prescribed by 
the insurance supervising officials of the State in which the 
principal office of such establishment in the United States is 
located, but in no event shall anv funds belonging to or held 
for the benefit of such companies be transmitted outside of 
the United States nor be used as the basis for the establish¬ 
ment directly or indirectly of any credit within or outside 
of the United States to or for the benefit or use of the enemy 
or any of his allies without the permission of this Govern¬ 
ment. 

In Witness Whereof, I have hereunto set my hand and 
caused the seal in the United States to be affixed. 

Done at the City of Washington this sixth day of April in 
the year of our Lord one thousand nine hundred and seven¬ 
teen, and of the Independence of the United States the one 
hundred and forty-first. 

(Seal) WOODROW WILSON 

By the President: 

ROBERT LANSING 
Secretary of State. 


(No. 1366.) 
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30 Deft’s Exh. “B" 

(Marine and War Risk Insurance by German Companies 

Prohibited.) 

By the President of the United States of America. 

A Proclamation . 

Whereas, certain insurance companies, incorporated un¬ 
der the laws of the German Empire, have been admitted to 
transact the business of marine and war risk insurance in 
various States of the United States, by means of separate 
United States Branches established pursuant to the laws of 
such States, and are now engaged in such business under the 
supervision of the Insurance Departments thereof, with 
assets in the United States deposited with Insurance De¬ 
partments or in the hands of resident trustees, citizens of 
the United States, for the protection of all policy-holders 
in the United States; 

And Whereas, the nature of marine and war risk insur¬ 
ance is such that those conducting it must of necessitv be in 
touch with the movements of ships and cargoes, and it has 
been considered by the Government of great importance 
that this information should not be obtained by alien ene¬ 
mies; 

Now, therefore, I, Woodrow Wilson, President of the 
United States of America, by virtue of the powers vested in 
me as such, hereby declare and proclaim that such branch 
establishments of German Insurance Companies now en¬ 
gaged in the transaction of business in the United States 
pursuant to the laws of the several States are hereby pro¬ 
hibited from continuing the transaction of the business of 
marine and war risk insurance either as direct insurers or 
re-insurers: and all individuals, firms, and insurance com¬ 
panies incorporated under the laws of any of the States or 
Territories of the United States, or of any foreign country, 
and established pursuant to the laws of such States and now 
engaged in the United States in the business of marine and 
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war risk insurance either as direct insurers or re-insurers 
are hereby prohibited from re-insuring with companies in¬ 
corporated under the laws of the German Empire, no mat¬ 
ter where located; and all persons in the United States are 
prohibited from insuring against marine or war risks with 
insurance companies incorporated under the laws of the 
German Empire or with individuals, firms, and insurance 
companies incorporated under the laws of any of the States 
or Territories of the United States or of any foreign coun¬ 
try and now engaged in the business of marine or war risk 
insurance in the United States, which re-insure business 
originating in the United States with companies incorpo¬ 
rated under the laws of the German Empire, no matter 
where located. 

The foregoing prohibitions shall extend and operate as to 
all existing contracts for insurance and re-insurance which 
arc hereby suspended for the period of the war, except that 
they'shall not operate to vitiate or prevent the insurance or 
re-insurance of, and the payment or receipt of, premiums on 
insurance or re-insurance under existing contracts on ves¬ 
sels or interest at risk on the date of this proclamation, and 
such insurance or re-insurance, if for a voyage, shall con¬ 
tinue in force until arrival at destination, and if for time, 
until thirty days from the date of this proclamation, but if 
on a voyage at that time, until the arrival at destination. 

Nothing herein shall be construed to operate to prevent 
the payment or receipt of any premium, return premium, or 
claim now due or which may become due on or in respect to 
insurances or re-insurances not prohibited by this proclama¬ 
tion. 

31 That all funds of such German companies now in 
the possession of their managers or agents, or which 
shall hereafter come into their possession, shall be subject 
to such rules and regulations concerning the payment and 
disposition thereof as shall be prescribed by the insurance 
supervising officials of the State in which the principal office 
of such establishment in the United States is located, but in 
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no event shall any funds belonging to or held for the bene¬ 
fit of such companies be transmitted outside of the United 
States, nor be used as the basis for the establishment, di¬ 
rectly or indirectly, of any credit within or outside of the 
United States to or for the benefit or use of the enemy or 
any of his allies without the permission of this Government. 

In Witness Whereof, I have hereunto set my hand and 
caused the seal of the United States to be affixed. 

Done at the District of Columbia this thirteenth day of 
July in the year of our Lord one thousand nine hundred and 
seventeen and of the Independence of the United States the 
one hundred and forty-second. 

(Seal) WOODROW WILSON 

By the President: 

FRANK L. POLK, 

Acting Secretary of State. 

(No. 1386.) 

32 Deft.’s Exh. “C” 

Treasury Department 
Bureau of War Risk Insurance 

License to Companies Incorporated in Neutral Countries 
and Carrying on Business in Enemy or Ally of Enemy 
Countries. 

This is to certify that acting under the authority con¬ 
ferred on me by the Executive Order vesting power and au¬ 
thority in designated officers and making rules and regula¬ 
tions under the Trading with the Enemy Act, Title VII of 
the Act approved June 15, 1917: 

I hereby grant a license to the Swiss National Insurance 
Company, Ltd., of Basle, Switzerland, whereof Snow & 
Thieme of New York are L T nited States Manager, to con¬ 
tinue the transaction of fire and tornado insurance business. 
This license is granted subject to the following conditions: 
(1) That a certificate be filed with this Department within 
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sixty days, certifying under oath that no portion of the bus¬ 
iness of the company originating within the United States, 
or relating to the insurance of lives or properties in the 
United States, will be directly or indirectly reinsured, 
pooled, shared with or otherwise however transferred to 
any company, firm or individual incorporated in or resid¬ 
ing within the territorv of anv enemv or allv of enemv 

V. • • » • • 

country. 

(2) That no plans, pictures, surveys, maps, or other de¬ 
scriptive matter covering property within the United States 
he sent, taken or transmitted out of the United States ex¬ 
cept with the approval of this Department. 

(3) That no information as to vessels or their cargoes be 
transmitted by cable, wireless, or telegraph outside of the 
limits of the United States, unless with the permission of 
this Department, and that no information concerning any 
vessel or any cargo be transmitted by mail or dispatch out¬ 
side of the United States either before or after the sailing of 
the vessel or cargo, except by special permission of the 
Secretary of the Treasury. 

(4) That the funds of the company held or received in 
the United States by managers, trustees, or others, be sub¬ 
ject to all the restrictions imposed by the Trading with the 
Enemy Act, except as herein provided. 

Acceptance of the terms of this license must be signified 
by an affidavit filed with this Department. 

This license is subject to revocation on notice. 

In witness whereof T have hereunto set my hand and offi¬ 
cial seal this 27th day of November, 1917. 

(Signed) \V. G. McADOO 

Secretary of the Treasury. 
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33 Deft/s Exh. “D” 

Treasury Department 
Bureau of War Risk Insurance 
Trading with the Enemy 
Form 1704 

License to Companies Incorporated in Enemy or Ally of 

Enemy Countries 

This is to certifv that acting under the authority con- 
ferred on me by the Executive order vesting power and au¬ 
thority in designated officers and making rules and regula¬ 
tions under the Trading with the Enemy Act, Title VII of 
the act, approved June 15, 1917: 

I hereby grant a license to the Swiss National Insurance 
Company of Basle, Switzerland, whereof E. G. Snow, Jr., 
of New York is United States manager, to continue to do 
fire and tornado insurance business under the following 
provisions: 

(1) To reinsure its outstanding risks, except with unli¬ 
censed enemy or ally of enemy individuals, partnerships, or 
corporations: provided, however, that no contract shall be 
entered into whereby the licensee undertakes to reinsure its 
outstanding risks unless such contract shall have the ap¬ 
proval and consent of the Secretary of the Treasury. 

(2) To cancel or accept cancellation of its policies in ac¬ 
cordance with the terms and conditions of the same; to mod¬ 
ify or extend policy terms and conditions by indorsement 
and consent to assignments of policies; provided, however, 
that no extension shall be made of the term or duration of 
an existing risk or policy beyond its original date of expiry; 
to cancel or accept cancellation of reinsurance treaties, 
leases, or other contracts in accordance with the terms and 
conditions thereof or to terminate the same with the consent 
of the other contracting party or parties; provided, how¬ 
ever, that the licensee shall not pay or agree to pay, or as¬ 
sume or agree to assume, any penalty or indemnity for the 
termination by it of any treaty, lease, or contract without 
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the previous approval in writing of the Alien Property Cus¬ 
todian. 

(3) To collect and receive premiums, additional and ex¬ 
cess premiums, agents’ balances, and all claims and de¬ 
mands of whatever nature, including subrogation claims, 
which it now has or may hereafter have, and to collect and 
receive interest, dividends, and all other returns on its de¬ 
posits, securities, and investments. 

(4) To investigate and settle claims under its policies and 
to pay losses in accordance with policy terms and conditions 
and according to law, together with all necessary and rea¬ 
sonable expenses incurred in connection therewith; and, 
with the written approval of the Alien Property Custodian, 
to compromise and settle any disputed claim, demand, or 
matter in dispute in which it may be interested. 

(5) To pay out money authorized by the Alien Property 
Custodian or as hereinafter provided. 

(6) To prosecute and maintain actions and suits now 
pending: to institute, maintain, and prosecute actions and 
suits for the enforcement and protection of the rights of the 
company and/or its policyholders and the enforcement of 
the powers granted by this license; and to defend actions or 
suits brought against it, unless otherwise directed by the 
Alien Property Custodian: to apply for and obtain bonds 
required in connection with judicial proceedings and to exe¬ 
cute indemnity agreements in connection therewith. 

(7) To pay the necessary and reasonable expenses in¬ 
curred in conducting its business under and in accordance 
with this license. 

The foregoing provisions are subject to and limited by 
the following conditions: 

(8) That no new insurance, reinsurance, or retrocession 
shall be written, effected, or accepted after the date of issu¬ 
ance of this license. 

(9) That all disbursements shall be made by check or 
draft, or by letter of instruction authorizing a depositary to 
make disbursements for account of the company, and all 



33 


checks, drafts, and letters of instruction must be counter¬ 
signed or approved by the Alien Property Custodian, or by 
some person duly authorized thereto by him; except that dis¬ 
bursements of small amounts (not exceeding one hundred 
dollars in any one instance) in settlement of expense of ad¬ 
ministration and/or of claims under policies, or in payment 
of expense incurred in connection with such claims, may be 
made in cash, or by check or draft, without such counter¬ 
signature, if such payment is deemed necessary or expedi¬ 
ent; but no payment shall be made to any unlicensed enemy 
or allv of enemv as defined in the Trading with the Enemv 
Act. 

(10) That statements of all income or outgo and of all 
assets, liabilities, or other affairs of the company shall be 
rendered when and as required by the Alien Property Cus¬ 
todian, and shall be mailed to the Alien Property Custodian 
or delivered to such person as shall be duly authorized by 
him to receive such statement. 

(11) That no securities or other invested assets of the 
company shall be sold, transmitted, or otherwise disposed 
of without in each instance the previous consent in writing 
of the Alien Property Custodian. 

(12) That it will at any time upon the order of the Alien 
Property Custodian, deliver to him or to a depositary desig¬ 
nated by him, all or such portion of the securities owned by 
it and of its other assets or property in the United States 
as he shall demand. 

(13) That all costs or expenses incurred by the Alien 
Property Custodian or his duly authorized representative in 
carrying out the foregoing provisions shall be borne by the 
company. 

(14) That no communication of any kind shall be sent out 
of the United States by the licensee in any manner except 
with the permission of the Secretary of the Treasury. 

(15) That nothing herein contained shall be deemed to 
authorize any transaction by the company, its managers or 
trustees, contrary to the laws of any State, Territory, or the 
District of Columbia. 
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This license supersedes the license granted to the Swiss 
National Insurance Company on the 27th day of November, 
1917, which is hereby revoked. This license is subject to 
revocation on notice. 

In witness whereof, I have hereunto set my hand and offi¬ 
cial seal this 6th day of October, 191S. 

Secretary of the Treasury. 

34 Def’s. Exh. “E” 

(Copy) 

Treasury Department 
Washington 

November 15, 1918. 

Swiss National Insurance Co., Ltd., 

Snow & Thieme, U. S. Branch, 

SO Maiden Lane, 

New York, New York. 

Gentlemen: 

This is to certify that the Secretary of the Treasury act¬ 
ing under the authority conferred upon him by the Execu¬ 
tive Order of October 12, 1917, vesting power and authority 
in designated officers and making rules and regulations un¬ 
der the Trading with the Enemy Act and title VII of the 
Act i approved June 15, 1917, has revoked the license to the 
Swiss National Insurance Co., Ltd., issued by him on Octo¬ 
ber 6, 191S, this revocation to become effective as of noon, 
November IS, 1918. 

Immediately upon revocation of license becoming effec¬ 
tive, the Alien Property Custodian will take over all assets 
and affairs of the Company and proceed with the liquidation 
of its liabilities in accord with the Executive Order of No¬ 
vember 12, 191S. 

By direction of the Secretary: 

Respectfully, 

! (signed) THOS. B. LOVE, 

Assistant Secretary. 
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35 Def’s Exh. “F” 

Office of the Attorney General 
Washington, D. C. 

July 22, 1924. 

Memorandum for Assistant to the Attorney General 

Seymour. 

Re: Alien Property Claim No. 24375—Swiss National Ins. 

Co. 

It is said in the opinion that the license to do business 
exempts the property from the operation of the Trading 
with the Enemy Act because of the common law rule that 
a license exempts enemy property from seizure, but would 
not the application of the same principle exempt all enemy 
property from seizure unless it were used in connection with 
the activities of the armed forces of the enemy? 

It seems to me that the Trading with the Enemy Act 
superseded all common law rules on the subject and would 
apply to all enemy property unless expressly exempted from 
its operation by the Act itself. 

Moreover, the Treaty of Peace subjected all seized alien 
property to a lien to secure payment of our National claims. 
If this property is not within the Treaty provisions, then 
the opinion should make that fact clear. In other words, 
there are two hurdles for the claimant to overcome which 
are not taken care of in this opinion. They are: 

(1) Did not the Trading with the Enemy Act supersede 
and override the common law principle relied upon; 

(2) Have we not Treaty rights with respect to all enemy 
property in custody of the A.P.C. no matter how acquired? 

II.-MUHt tf. £ JTCAJE 

Attorney General. 
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36 Def’s Exit. “G” 

E. X. Cherrington 

T. E. Rhodes 

Ira Llovd Letts 
* 

, Asst Atty General 

I DEPARTMENT OF JUSTICE 

Washington 


i Application for Executive Allowance 

And tlic return of property held by the Alien Property 
Custodian in behalf of Swiss National Insurance Company 
Submitted with record by Alien Property Custodian for 
action by Attorney General and presented by Attorney Gen¬ 
eral with opinion. 

DEPARTMENT OF JUSTICE. 

, June 13, 1925. 

Claimant: Swiss National Insurance Co., Ltd. 

Claim No. 24375 
Trust No. 30026 

Property value: To be determined by APC. 

Nature of claim: Claimant petitions return of profits 
earned while operating under a license during the war. 
Recommendation of Alien Property Custodian: Favorable 
to allowance. 

Opinion of Attorney General: Favorable to allowance, in 
that this is a claim for profits earned by an “enemy” 
concern while operating during the war under a license 
granted by the United States Government. 

1 JNO. G. SARGENT 

Attorney General. 
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THE WHITE HOUSE 


June 15, 1925 

Allowed 

Calvin Coolidge 

Check for $5,112.10 endorsed for receipt and release 
mailed to payee 3/19/26 

Dear Mr. President: 

This claim is filed by the Swiss National Insurance Com¬ 
pany for the return of profits gained between April 6,1917, 
and November IS, 191S, while operating under and by vir¬ 
tue of certain licenses granted by the President by virtue 
of his proclamations issued on April 6, 1917, and July 13, 
1917, and also under the authority of the Trading 
37 with the Enemy Act. Please see the attached photo¬ 
static copies of the licenses, as well as the statement 
in the letter of date April S, 1924, from the Alien Property 
Custodian to the Attorney General, in which it is stated: 

“Thus vou mav see from the above stated facts that this 

w •> 

company operated continuously under a license from April 
6, 1917, to November 18, 1918.’ ’ 

A demand was issued by the Alien Property Custodian 
upon the holdings of the said insurance company in the 
United States, and, pursuant to such demand, the property 
was reduced to possession and is now being held by the 
Alien Property Custodian under the direction of the Trad¬ 
ing with the Enemy Act. 

Please be advised that suit has been instituted by this 
company petitioning the release of all of its property on 
the ground that it was a corporation of Switzerland, which 
suit is now pending in the Supreme Court of the United 
States, the caption of the case being Swiss National Insur¬ 
ance Company, Ltd., v. Thomas W. Miller as Alien Prop¬ 
erty Custodian and Frank White as Treasurer of the United 
States. 

The question in the instant claim is whether an enemy 
concern, granted a license to do business during the war, 
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can collect from the Alien Property Custodian, the enemy 
trustee, the profits realized during the life of the license. 
In this connection attention is invited to the opinions in the 
claims of the Nord Deutsche Insurance Company, No. 7691, 
and the Munich Reinsurance Company, No. 10927, herewith. 
In these cases, as well as in similar cases presented to the 
Department, the decisions of English and American courts 
were followed to the effect that an “enemy” concern oper¬ 
ating within a country by virtue of a governmental license 
is taken out of the category of “enemy” and becomes a 
friendly alien as long as he remains within the bounds of 
the privileges granted in the license. 

38 Please note particularly the “Henry Homeyer” 
case which arose during the Civil War and in which 
District Judge Leavitt of the Southern District of Ohio held 
that— 

“A steamboat having a permit from a special Treasury 
agent to engage in purchasing cotton along the border of 
th4 Mississippi River, within the limits of the States of 
Mississippi and Arkansas, was duly authorized in May, 
1864, under the Statutes of the United States, the Presi¬ 
dent’s Proclamation, and the instructions of the Secretary 
of the Treasury, to make such purchases, and the forfeiture 
of said boat and her cargo was not incurred by engaging 
in such trade.” Fed. Cas., Vol. 26, p. 278, Case No. 15,353. 

Attention is also directed to the case of United States 
v. One Hundred Barrels of Cement, 27 Fed. Cas. 292, in 
which the United States District Court for the Eastern Dis¬ 
trict of Missouri in 1862 said: 

i‘The licensed person is permitted to trade, and, as a 
necessary consequence, to complete his sales and purchases. 

• •it 

“It has been clearlv settled that a license granted to an 
alien enemy removes all his disabilities; that the trade as 
to him becomes lawful and his persona standi is restored. 

“It is, in short, a special privilege granted by the sov- 
eign, not for the benefit of the grantee, but for the good of 
the State. The sovereign, therefore, determines on what 


39 


conditions the grant is to be made and in what manner the 
privilege may be used # * *. To what extent and under 
what circumstances the rigours of war as to a particular 
person or place may be released, the sovereign alone can 
determine.” United States v. One Hundred Barrels of 
Cement, 27 Fed. Cas., 292, Case No. 15,945. 

Therefore, it may be taken as a recognized principle of 
law that an enemy doing business during the war under a 
license granted by a Government is entitled to proceed in 
the same manner and to the same extent as though a state 
of war did not exist. Please see the opinion of Lord Ellen- 
borough in the case of Fenton v. Pearson, 15 Eastern 419, 
in which the following appears: 

“The Crown does not give to any man a roving commis¬ 
sion to steal from or to defraud even its enemies of their 
property. If it authorizes a subject to buy goods from an 
enemy, it must be taken to authorize the enemy to sell them. 
The alien enemy, therefore, has a right to stand in Court 
as defending a legal contract for the sale of his 
39 goods, authorized by the King’s license, with the 
powers incident to such a contract. I should be 
ashamed to be the subject of a country which would be so 
base as to hold out a lure to aliens to sell their property to 
its own subjects, and then enable the vendees, as soon as 
the property was thus brought within their grasp, to seize 
and apply the property to their own use, without paying 
the owner for it.” Fenton et al. v. Pearson, 15 Eastern 
419. 

Throughout the English case the licensee is recognized as 
an adopted subject of the Crown for the purposes of the 
license. 

The following questions arise: 

(1) Does the Trading with the Enemy Act supersede and 
override the common law principle relied upon? 

(2) Does the Treaty of Peace between the United States 
and Germany preclude a return of the profits in accordance 
with the common law rule? 
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Taking the first query presented, it is believed that Sec¬ 
tion 4 (a) of the Trading with the Enemy Act as originally 
enacted, which provides for the licensing of American 
branches of enemy insurance companies operating in the 
United States, by clear implication takes the claimant com¬ 
pany outside of the scope of “enemy”, so far as the license 
is concerned. Section 9 (a) of the Trading with the Enemy 
Act provides for the return of property to non-enemies. 
Therefore, applying the common law rule to a licensed in¬ 
surance company, the Department interprets the licensee 
to be a non-enemy, and he therefore qualifies under the en¬ 
abling section. 

Taking the second query, the question arises as to whether 
the provisions contained in Section 5 of the Treaty of Peace 
entered into between the United States and Germany, which 
w~as signed on August 25, 1921, would apply to profits 
gained by enemy insurance companies operating under ex¬ 
ecutive license within the United States and preclude a re¬ 
turn thereof. Section 5 of said Treaty provides: 

“All property * * * of German nationals which was on 
April 6, 1917, or has since that date come into the posses¬ 
sion * * # of the United States of America * * * shall 
40 be retained by the United States of America and no 
disposition thereof made except as shall have been 
heretofore or specifically hereafter shall be provided by law 
until such time as the Imperial German Government • • • 
shall have made suitable provisions for the satisfaction of 
all daims against said Government * * 

Section 4 (a) of the Trading with the Enemy Act as orig¬ 
inally enacted provides that enemy insurance companies 
doing business within the United States might be licensed 
by the President to continue to engage in business in this 
country subject to certain conditions. In pursuance there¬ 
of a license was granted to the claimant insurance company. 
On November 18, 1918, the assets of the claimant company 
within the United States, including profits gained during 
the license period, were seized by the Alien Property Cus¬ 
todian. Now claim is made under Section 9 (a) for the re- 
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turn of these profits on the ground that claimant company 
was not an enemy during the license period and that such 
profits should not have been sequestered by the Custodian. 
The Trading with the Enemy Act nowhere provides ex¬ 
pressly that such profits wer not to be seized, nor has Con¬ 
gress enacted legislation expressly authorizing the return 
of profits gained by enemy insurance companies under li¬ 
cense. The question, therefore, of whether or not claimant 
company may qualify for a return of such profits resolves 
itself into whether claimant was an enemy during the li¬ 
cense period. If he was an enemy, this claim should be dis¬ 
allowed. On the other hand, if he was not an enemy, he is en¬ 
titled to return by reason of Section 9 (a) of the Trading 
with the Enemy Act, to wit: 

“That any person not an enemy or ally of enemy claim¬ 
ing any interest, right, or title in any money or other prop¬ 
erty which may have been conveyed, transferred, as¬ 
signed, delivered, or paid to the Alien Property Custodian 

• # • may file with the said custodian a notice of his claim 

* • * jy 

The aforesaid Treaty of Peace provides that all property 
shall be retained by the Alien Property Custodian “ m * * 
except as shall have been heretofore provided by law 
41 * * *.” Congress provided for relief in the case of 

a non-enemy prior to the coming into force of the 
Treaty. It is believed that the claimant company by vir¬ 
tue of the license granted was intended by Congress and 
the President to be treated as a non-enemy as concerns 
profits gained in compliance with the terms of such license, 
and is, therefore, not precluded from return by reason of 
the Treaty of Peace. 

It is, therefore, recommended that the Alien Property 
Custodian be instructed to conduct an audit of the business 
of this company so that the amount of the profits or earn¬ 
ings of the company during the licensed period may be 
ascertained, and that upon the ascertainment of these 
profits to his satisfaction, he being the administrative officer 
and trustee of all alien enemy funds held, appropriate or- 
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ders be issued directing the return of the amount he certi¬ 
fies as such profits. 

Inasmuch as there is pending litigation in this case, it is 
further recommended that there be secured from the attor¬ 
ney of record in such litigation a consent and release fully 
discharging the United States or any executive or adminis¬ 
trative officer thereof from further payment of the amount 
ascertained to be the profits earned under this license; and 
that the Alien Property Custodian be instructed not to re¬ 
lease any of such profits or earnings until he has made sat¬ 
isfactory arrangements for the payment or discharge of 
certain tax obligations alleged to be due the City of Chicago 
from claimant. 

Respectfully, 

JXO. G. SARGENT 

Attorney General. 

The President, 

The White House. 

• •••••••« 

42 Endorsed: Filed Jun 28 1935 Frank E. Cunning¬ 
ham, Clerk. 

Plaintiff’s Defenses in Point of Law and Reply to Counter¬ 
claim in Lieu of Cross-Bill. 

Now comes Swiss National Insurance Company, Limited, 
a corporation of Basle, Switzerland, and moves the Court 
to 

Strike Defendants * Counterclaim in Lieu of Cross-Bill 
and for reasons therefor says: 

1. That said Counterclaim in lieu of Cross-Bill nor any 
part thereof sets forth a cause of action against the plain¬ 
tiff; 

2. That the pleadings show on their face that the defen¬ 
dants alleged defenses and causes of action are barred bv 
the determination of the President of the United States 
made under authority of and pursuant to the provisions of 
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the Trading with the Enemy Act as amended (U. S. C. A. 
Title 50, Section 9, page 241). 

3. That said determination by the President so made un¬ 
der authority of and pursuant to the provisions of said 
statute is final and conclusive and mav not be reviewed or 

V 

set aside by this Court except for fraud or gross mistake 
tantamount to fraud; 

43 4. That defendants have failed to plead any facts 

showing fraud or mistake tantamount to fraud af¬ 
fecting said findings and determination; 

5. That the Counterclaim in lieu of Cross-Bill shows on 
its face that the real party in interest is the United States 
and that there is no authority in law for the bringing of the 
same by the Attorney General and the Treasurer of the 
United States in their own names. 

6. And for such other reasons as may appear on the face 
of the pleadings and will be argued at the hearing hereof. 

And not waiving said defenses in point of law the plain¬ 
tiff for 

Reply to Counterclaim in Lieu of Cross-Bill 

savs: 

I— Plaintiff admits the allegations of paragraph 16 of 
the Answer (paragraph 1 of Counterclaim) except that 
plaintiff denies that the authorization to continue the trans¬ 
action of its branch insurance business in the United States 
was issued “solely” in the interest of the United States. 

II— Plaintiff admits the allegations of paragraph 17 of 
the answer (paragraph 2 of the Counterclaim). 

III— Plaintiff admits the allegations of paragraph 18 of 
the answer (paragraph 3 of the Counterclaim) but denies 
any inferences, implications or conclusions drawn by the 
defendants from the licenses and asks for leave to refer to 
the licenses themselves. 

IV— Plaintiff denies the allegations of paragraph 19 of 
the Answer (paragraph 4 of the Counterclaim) except that 
plaintiff admits that on November 18, 1918, the license 
granted the plaintiff was duly revoked by the order of the 
Secretary of the Treasury. 
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V— Answering paragraph 20 of the Answer (paragraph 

5 of the counterclaim) plaintiff admits that the Alien Prop¬ 

erty Custodian caused all the assets of said plaintiff 

44 on deposit with the insurance commissioners of the 
various states to be delivered to the Alien Property 

Custodian and that the same were placed on trust ledgers 
of the Alien Property Custodian and of the Treasurer of 
the United States as Trust Number 30026 in the name of 
the plaintiff. 

Plaintiff denies that said demands and determinations 
of the Alien Property Custodian were made in accordance 
with the provisions of the Trading with the Enemy Act and 
Executive Orders and Proclamations promulgated there¬ 
under, and plaintiff specifically denies that said demands 
issued by the Alien Property Custodian referred to or in¬ 
cluded any profits earned while the Company was operating 
under a license. 

VI— Answering paragraph 21 of the Answer (paragraph 

6 of the Counterclaim) plaintiff denies that any person, 
firm or corporation other than the plaintiff herein had any 
interest in any of said properties so seized and designated 
as Trust Number 30026. 

VII— Plaintiff denies the allegations of paragraph 22 of 
the Answer (paragraph 7 of the Counterclaim) and de¬ 
mands strict proof thereof. 

VIII— Answering paragraph 23 of the Answer (para¬ 
graph. S of the Counterclaim) plaintiff admits that on or 
about November 5, 1921. a notice of claim was filed with 
the Alien Property Custodian for the return of all the 
properties held by him and by the Treasurer of the United 
States in Trust Number 30026 and that thereafter, a suit 
wa sbrought by plaintiff in this Court as Equity Number 
39603 for the return of said property held by the Alien 
Property Custodian or Treasurer of the United States on 
the theory that it was, under the amendments of the Trad¬ 
ing with the Enemy Act, entitled to the return of all 

45 of its properties seized and held by the Custodian 
or Treasurer of the United States; that this Court 
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and the Court of Appeals of the District of Columbia dis¬ 
missed said Bill of Complaint and that said decree of the 
Supreme Court of the Dist. of Col. was affirmed by the 
Court of Appeals of the District of Columbia and the Su¬ 
preme Court of the United States. 

Plaintiff denies any insinuations, inferences or implica¬ 
tions of defendants that said suit in anv wav involved the 

» • 

question of the legality of the seizure of the profits earned 
by said plaintiff while operating under licenses or the right 
of said plaintiff to have said profits returned to it. 

IX— Plaintiff admits the allegations of paragraph 24 of 
the Answer (paragraph 9 of the Counterclaim). 

X— Plaintiff admits the allegations of paragraph 25 of 
the Answer (paragraph 10 of the Counterclaim). 

XI— Answering paragraph 26 of the Answer (paragraph 

11 of the Counterclaim) plaintiff admits that on or about 

March 10,1924, the Alien Property Custodian recommended 

to the Attornev General the allowance of the claim filed bv 
• * 

plaintiff for all of its profits, gains and accruals including 
interest, dividends and all other profits earned by said 
Company while operating under the licenses, but denies 
the inference flowing from said allegations that the recom¬ 
mendation was made solely upon the written opinion of one 
Adna R. Johnson, Jr., in the Xord Deutsche Insurance 
Company case. Plaintiff alleges that said opinion in the 
Xord Deutsche Insurance Company case was signed by the 
said Adna R. Johnson, Jr., as Special Assistant to the At¬ 
torney General and by Herman J. Galloway, a Special As¬ 
sistant to the Attorney General, and was approved by Guy 
D. Goff, the Assistant to the Attorney General acting for 
and in behalf of the Attorney General in conformity with 
executive orders, rules and regulations of the Department 
of Justice then in force and effect. 

46 Plaintiff further alleges that at the time of the 
above-mentioned opinion of the Xord Deutsche In¬ 
surance Company case all authority vested in the Presi¬ 
dent by Section 9 of the Trading with the Enemy Act had 
been delegated by proper executive order of the President 
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to the Attorney General and that the opinion of said Attor¬ 
ney General in the said Xord Deutsche Insurance Company 
was binding: upon the Alien Property Custodian in that par¬ 
ticular case and the principle enunciated was binding upon 
the Alien Property Custodian in similar cases. Plaintiff fur¬ 
ther alleges that at the time of the recommendation of the 
Alien Property Custodian of the allowance of plaintiff’s 
claim for profits while operating under a license the opinion 
in the Xord Deutsche Insurance Company case referred to 
in this paragraph had been approved in principle in similar 
cases bv Presidents Warren G. Harding and Calvin Cool- 
idge, and by Attorney Generals Harry M. Daugherty, Act¬ 
ing Attorney General A. T. Seymour, Special Assistants 
to the Attorney General Edwin X. Cherrington, Milton D. 
Purdy, C. W. McLean. D. Q. Morrow, Thos. E. Rhodes and 
other officials of the Department of Justice. 

XTI—Answering paragraph 27 of the Answer (paragraph 

12 of the Counterclaim) plaintiff alleges that the letter of 

said Miller of June 21, 1921, referred to in this paragraph 

was written prior to the opinion of the Assistant to the At- 

tornev General Guv D. Goff in the Xord Deutsche Insurance 
* » 

Company case referred to in the previous paragraphs and 
prior to any determination by any executive official having 
authority to determine the legality of the seizure of profits 
earned by insurance companies while operating under a li¬ 
cense or the right of said insurance companies to the return 
of the profits so earned. 

Further answering the allegations of said paragraph 
plaintiff alleges that regardless of the personal views of the 
said Alien Property Custodian on June 21, 1921, at 
47 the time of the writing of said letter referred to in 
said paragraph that the said Alien Property Custo¬ 
dian was required as a matter of law to follow the opinions 
of the President and the Attorney General in construing the 
Trading with the Enemy Act. 

The other averments of this paragraph are conclusions of 
law requiring no answer but insofar as they are allegations 


47 


of fact, plaintiff denies each and every allegation thereof. 

XIII—Answering paragraph 28 of the Answer (para¬ 
graph 13 of the Counterclaim) plaintiff alleges that it is im¬ 
material whether or not Adna R. Johnson, Jr., was aware of 
said facts but insofar as it is deemed material the allega¬ 
tion is denied. Plaintiff admits that the said Adna R. John¬ 
son, Jr., as an official of the Department of Justice, re¬ 
quested the said Custodian to make the record more com¬ 
plete by submitting additional evidence. Plaintiff is with¬ 
out knowledge as to what additional evidence was submitted 
by said Custodian to the Department of Justice but alleges 
that the only additional evidence required for a proper con¬ 
sideration of said claim was copies of the licenses issued to 
plaintiff. 

The allegation of said statutory prohibition upon the re¬ 
turn of money or property during the pendency of litigation 
and the lack of authority for the return of money or prop¬ 
erty to enemies in an amount greater than $10,000 are con¬ 
clusions of law which this plaintiff is not required to answer, 
but insofar as they are deemed allegations of fact, plaintiff 
denies each and every allegation thereof. 

Plaintiff admits that the said Adna R. Johnson, Jr., as 
Special Assistant to the Attorney General in charge of the 
Alien Property Custodian Division of the Department of 
Justice in the course of his duties as said official of the De¬ 
partment of Justice prepared or caused to be prepared, an 
opinion to the President recommending the allowance of 
plaintiff’s claim for the return of the profits earned 
48 while operating under licenses issued to it. Plaintiff 
is without knowledge as to the allegation that Attor¬ 
ney General Stone refused to approve said opinion and can, 
therefore, neither admit nor deny the same. 

Plaintiff is without knowledge as to the allegation that 
after Attorney General Stone refused to approve said opin¬ 
ion the proposed opinion of allowance was rewritten in part 
and again submitted by Adna R. Johnson, Jr., to the Attor¬ 
ney General who again refused to approve it reiterating his 
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former objections and outlining his additional reasons for 
refusal in a memorandum of August 14,1924, and can, there¬ 
fore, neither admit nor deny the same. 

Plaintiff further alleges however, if these facts are true 
that the said actions of the said Adna R. Johnson, Jr., were 
performed by him in the ordinary course of his duties as an 
official of the Department of Justice and specifically denies 
any insinuations, implications or inferences drawn by the 
pleader of any wrong doing or ulterior motives on the part 
of said Adna R. Johnson, Jr. 

Plaintiff further answering said allegation, alleges that 
at the time of the preparation of the opinion to the Presi¬ 
dent, favorable to the allowance of plaintiff's claim for its 
profits earned while operating under a license, referred to 
in said 2Sth paragraph, there had already been presented 
and allowed claims for returns of profits earned during li¬ 
cense periods by enemies and allies of enemies exactly anal¬ 
ogous to plaintiff's claim, among which were the following 
claims: 

1. Xord Deutsche Insurance Company—allowed pursuant 
to opinion dated June 5, 1922, signed by Adna R. Johnson, 
Jr., Special Assistant to the Attorney General. Herman J. 
Galloway, Special Assistant to the Attorney General, and 
approved by Guy D. Goff, the Assistant to the Attorney 
General. 

2. Orenstein-Arthur Koppel A.G.—signed by Harry M. 
Daugherty, Attorney General, and approved by Warren G. 
Harding on December 28,1922. 

3. Allianz Insurance Company—Allowed pursuant to an 

opinion concurred in by Edwin X. Cherrington, C. W. 
49 McLean, Milton D. Purdy, Special Assistants to the 
Attorney General, signed by A. T. Seymour, Acting 
Attorney General and approved by Warren G. Harding on 
June 19,1923. 

4. Prussian Life Insurance Company—Allowed pursuant 
to an opinion dated May 29,1923, concurred in by Edwin X. 
Cherrington, C. W. McLean, Milton D. Purdy, Special Asis- 


49 


tants to the Attorney General, signed by A. T. Seymour, 
Acting Attorney General and approved by President War¬ 
ren G. Harding June 19, 1923. 

5. Cologne Reinsurance Company—Allowed pursuant to 
an opinion concurred in by Edwin X. Cherrington, C. W. 
McLean, M. D. Purdy, Special Assistants to the Attorney 
General, signed bv A. T. Sevmour, Acting Attornev Gen- 
eral and approved by President Harding on June 19, 1923. 

6. Mercury Reinsurance Company—Allowed pursuant to 
an opinion dated May 16, 1923, concurred in by Edwin X - . 
Cherrington, C. W. McLean, M. D. Purdy, Special Assis¬ 
tants to the Attorney General, signed by A. T. Seymour, 
Acting Attorney General and approved by President War¬ 
ren G. Harding on June 19, 1923. 

7. Aachen & Munich Fire Insurance Co.—Allowed pursu¬ 
ant to an opinion dated September 25, 1923, concurred in by 
Adna R. Johnson, Jr., Edwin X. Cherrington, I). Q. Morrow 
Special Assistants to the Attorney General, signed by A. T. 
Seymour, Acting Attorney General and approved by Presi¬ 
dent Coolidge on October S, 1923. 

7. International Reinsurance Company of Vienna—Al¬ 
lowed pursuant to an opinion dated February 23, 1924, con¬ 
curred in by T. E. Rhodes, A. R. Johnson, Jr., D. Q. Morrow, 
Special Assistants to the Attorney General, signed by A. T. 
Seymour Acting Attorney General and approved by Presi¬ 
dent Coolidge on March 3, 1924. 

XIV—Answering paragraph 29 of said Answer (para¬ 
graph 14 of the Counterclaim) plaintiff denies that the same 
opinion alleged to have been prepared by the said Adna R. 
Johnson, Jr., was, after the resignation of Attorney Gen¬ 
eral Stone, immediately presented to the newly appointed 
Attorney General J. G. Sargent, but alleges that on June 
13, 1925, the date upon which the said Attorney General 
John G. Sargent signed the opinion to the President recom¬ 
mending the allowance of the claim of said plaintiff for its 
license profits, the said Adna R. Johnson, Jr., was no longer 
an employee or an official of the Department of Justice, his 
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1 resignation having taken place as of February 28, 
50 1925; that said opinion, a photostatic copy of which 

is attached to said Answer and Counterclaim and 
made a part thereof, shows on its face that the same was 
approved by E. N. Cherrington, T. E. Rhodes, Special As¬ 
sistants to the Attorney General, Ira L. Letts, Assistant 
Attorney General and signed by John G. Sargent, Attorney 
General, and allowed by President Calvin Coolidge on June 
15,1925; and that said opinion specifically discusses the ob¬ 
jections alleged to have been raised by Attorney General 
Stone in his memorandum of July 22,1924 (Defendants 1 Ex¬ 
hibit F to Answer and Counterclaim). 

Plaintiff further alleges that subsequent to the signing 
of said opinion recommending the return to the plaintiff of 
its profits while operating under a license by Attorney Gen¬ 
eral Sargent and approved by the President that the prin¬ 
ciple therein enunciated was concurred in and approved by 
Presidents Calvin Coolidge, Herbert Hoover, Attorney Gen¬ 
eral Mitchell and the then assistants in his office in numerous 
cases, among which were Orenstein-Arthur Koppel, Claim 
No. 33017, Kaffee Handels Aktiengesellschaft, Claim No. 
29840, and George Benda, Claim No. 39450. 

XV— The allegations of paragraph 30 of the Answer (par¬ 
agraph 15 of the Counterclaim) are legal conclusions re¬ 
quiring no answer, but insofar as they are deemed allega¬ 
tions of fact plaintiff denies each and every allegation there¬ 
of. 

XVI— The allegations of paragraph 31 (paragraph 16 of 
the Counterclaim) are legal conclusions requiring no an¬ 
swer, but insofar as they are deemed allegations of fact 
plaintiff denies each and every allegation thereof. 

XVII— The allegations of paragraph 32 of the Answer 
(paragraph 17 of the Counterclaim) are legal conclusions of 
law requiring no answer, but insofar as they are deemed 
allegations of fact plaintiff denies each and every allegation 
thereof. 

XVIII—Answering paragraph 33 of the Answer (para¬ 
graph 18 of the Counterclaim) plaintiff denies that 
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51 there was any misrepresentation to the President in 
said opinion of the Attorney General or failure to 

advise him of any statutory prohibition upon the return of 
property involved in litigation, but in fact specifically rec¬ 
ommended that before the said license profits were returned 
“that there be secured from the attorney of rcord in such 
litigation a consent and release fully discharging the United 
States, or any executive or administrative officer thereof 
from further payment of the amount ascertained to be the 
profits earned under this license”. 

Further answering said paragraph, plaintiff denies that 
any question of the right of plaintiff to the return of profits 
earned while operating under a license was involved in the 
case entitled Swiss National Insurance Co. v. Miller, 267 
U. S. 42, and that said case was res adjudicata, and accord¬ 
ingly binding and conclusive upon the Custodian and the 
President insofar as the right of plaintiff to have returned 
to it the profits earned while operating under licenses. 

XIX— Answering paragraph 34 of the Answer (para¬ 
graph 19 of the Counterclaim) plaintiff admits that it re¬ 
ceived on March 12, 1926 securities in the amount of $326,- 
500.00 and Treasury check No. 38161 for $5,112.10 but de¬ 
nies each and every other allegation of said paragraph. 

XX— Answering paragraph 35 of the Answer (paragraph 
20 of the Counterclaim) plaintiff admits that the Adna R. 
Johnson, Jr., referred to in paragraphs 26, 28 and 31 of said 
Answer and Counterclaim is the same Adna R. Johnson, Jr., 
who appears as counsel for plaintiff in this suit, but plain¬ 
tiff denies the inferences, insinuations and implications that 
the said Adna R. Johnson, Jr., furthered the allowance of 
plaintiff’s claim No. 24375 other than, that in the course of 
his ordinary duties as an official of the Department of Jus¬ 
tice, he considered and caused said claim to be considered 
upon its merits and in accordance with the law and the facts 

bearing upon said claim. 

52 XXI—Answering paragraph 36 of the Answer 
(paragraph 21 of the Counterclaim) plaintiff admits 
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that on or about July 12, 1928, plaintiff caused to be filed 
through its attorney, notice of claim No. 40767 for the ac¬ 
crued earnings on profits returned under claim No. 24375 
while said profits were in the custody and under the control 
of the Alien Property Custodian; that an opinion for al¬ 
lowance of the earnings on said profits was submitted to and 
>igned bv Attornev General Sargent on February 20, 1929 
and allowed by the President, Calvin Coolidge, on Febru¬ 
ary 21.1929: that on March 28,1929, plaintiff received Trea¬ 
sury check No. 51324 in the sum of $S7,61S.S7 purporting to 
represent the income on said profits minus the proper 
charges for administrative expenses. Plaintiff denies each 
and every other allegation of fact in said paragraph. 

XXII—Answering paragraph 37 of the Answer (para¬ 
graph 22 of the Counterclaim) plaintiff admits it received 
in payment of Claim 24375, representing profits, and in 
Claim 40767, representing, or purporting to represent, ac¬ 
crued income on profits, the total amount of $419,230.97, but 
denies that said amounts were illegally returned to said 
plaintiff or that said amounts were properly or lawfully 
seized by the Alien Property Custodian under the provisions 
of iSubsection (c) of Section 7 of the Trading with the En¬ 
emy Act. 

XXIII—Plaintiff admits the allegations of the 38th para¬ 
graph of the Answer (paragraph 23 of the Counterclaim) 
except that plaintiff denies that $419,230.97 was returned to 
plaintiff illegally and under mistake by law and without de¬ 
duction of the 20% as provided for by subsection (m) of 
Section 9 of the Trading with the Enemy Act. 

XXIV— The allegations of paragraph 39 of the Answer 
(paragraph 24 of the Counterclaim) are legal conclusions 

which plaintiff is not required to answer but insofar 
53 as they are deemed allegations of fact plaintiff de¬ 
nies each and every allegation thereof. 

XXV— The allegations of paragraph 40 of the Answer 
(paragraph 25 of the Counterclaim) are legal conclusions 
which plaintiff is not required to answer, but insofar as they 
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are deemed allegations of fact plaintiff denies each and 
every allegation thereof. 

XXVI—The allegations of paragraph 41 of the Answer 
(paragraph 26 of the Counterclaim) are legal conclusions 
which plaintiff is not required to answer but insofar as they 
are deemed allegations of fact, plaintiff denies each and 
every allegation thereof. 

The plaintiff denies each and every allegation in the An¬ 
swer and Counterclaim not herein admitted, qualified or 
specifically denied. 

Wherefore, the premises considered, plaintiff respectfully 
prays that the Counterclaim in lieu of cross-bill be dismissed 
without prejudice to the right of plaintiff for a decree as 
prayed in its original bill. 

HARTWELL CABELL 

THOS. H. CREIGHTON, JR. 

ADNA R. JOHNSON, JR. 
Attorneys for Plaintiff, 
Investment Building, 
Washington, D. C. 

Service of copy of the foregoing Defenses in Point of Law 

and Reply to Counterclaim is acknowledged this.day 

of June, 1935. 

HARRY LEROY JONES, 
Attorney for Defendants. 

• ••••••• * • 

56 Endorsed: Filed Oct 7 1940 Charles E. Stewart, 
Clerk 

Stipulation of Facts on Counterclaim 

The parties to the above-entitled cause, by their respec¬ 
tive attorneys of record whose signatures are attached to 
this stipulation do hereby agree that the facts hereinafter 
stated are true and that this stipulation may be offered at 
the trial of the above-entitled cause as evidence of the facts 
therein contained and without any further evidence relat- 






ing to the foundation or identity of anv conclusions or doc- 
uments hereinafter set forth other than this stipulation. 

It is further stipulated that the parties or any of them 
at the time of the trial may object to any fact set forth 
in this stipulation or to the introduction in evidence of any 
document herein described or made a part hereof, on the 
ground that the same is irrelevant or immaterial or does 
not pertain to any issue in this case. 

Nothing herein contained nor the execution of this stip¬ 
ulation of fact shall be construed to preclude any party to 
the above-entitled case, from offering any evidence such 
party may wish to offer upon any issue in this case, subject 
to any objection by any other party. 

1. The Swiss National Insurance Company, Limited, the 
plaintiff in the above-entitled proceeding, is, and at all 
times hereinafter mentioned was, a corporation organized 
and existing under the laws of Switzerland, having its prin¬ 
cipal office at Basle, Switzerland, and engaged in the busi¬ 
ness of insurance and reinsurance; 

57 2. The plaintiff maintained a branch office in the 

United States with headquarters at 80 Maiden Lane, 
in'the Borough of Manhattan, City, County and State of 
New York, from the year 1910 until on or about the 18th 
day of November, 1918, in due compliance with the insur¬ 
ance laws of the State of New York, and was duly licensed 
by the Insurance Department of that State to transact the 
business of fire insurance and reinsurance; 

3. Pursuant to the terms of the Trading with the Enemy 
Act (40 Stat. L. 460), of October 6th, 1917, the plaintiff 
whs classified bv the United States Officials as an Enemv 
Insurance Company, and as a result of said classification, 
was required to and did, as a condition precedent to the con¬ 
tinuance in operation of its United States branch, apply 
for and obtain special licenses from the Secretary of the 
Treasury of the United States. Copies of the licenses is¬ 
sued to the plaintiff by the Secretary of the Treasury of 
the United States are annexed hereto as Exhibits 1 and 2, 
and made parts hereof; 
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4. The plaintiff continued to operate its United States 
branch under licenses issued to it bv the Secretary of the 
Treasury of the United States until on or about the 18th 
day of November, 1918, when the last license issued to it by 
the Secretary of the Treasury of the United States was re¬ 
voked. Thereafter the Alien Property Custodian deter¬ 
mined plaintiff to be an “enemy” as defined by the Trad¬ 
ing with the Enemy Act as amended; and a demand was 
served upon the plaintiff by the Alien Property Custodian, 
requiring that all books of account, papers, files and assets 
belonging to the plaintiff then located in the United States, 
be delivered to said Alien Property Custodian, and all the 
books, papers, files and records of plaintiff pertaining and 

relating to its United States branch, together with 
58 the assets of said branch were seized by the Alien 

Property Custodian. A copy of the revocation issued 
by the Secretary of the Treasury revoking the license there¬ 
tofore issued to the Swiss National Insurance Company is 
attached hereto as Exhibit 3. and made a part hereof: 

5. On or about the 12th day of October, 1917, the then 
President of the United States, by Executive Order No. 
2729-A delegated to the Attorney General the power and 
authority to examine into and pass upon all claims that 
might be made against the property seized by and in the 
custody of the Alien Property Custodian. A copy of the 
pertinent part of said order is hereto attached as Exhibit 
4, and made a part hereof: that on or about the thirteenth 
day of November, 1924, the President signed Executive Or¬ 
der No. 4102-B, providing that all claims under the Trad¬ 
ing with the Enemy Act for the release and delivery of 
property in excess of $10,000 should be approved by the 
President and the Attorney General. A copy of said order 
is hereto attached as Exhibit 5 and made a part hereof ; 

6. That on or about March 3,1924, plaintiff filed with the 
Alien Property Custodian, a claim for the return to it of 
an amount equal to the profits earned while operating under 
license during the period from April 6th, 1917 to Novem¬ 
ber 18th, 1918; 
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7. On or about the 13th day of June, 1925, the plaintiffs 
claim for a return of its profits earned during the period 
from April 6th, 1917 to November 18th, 1918, was approved 
by the then Attorney General of the United States, John 
G. Sargent, who transmitted the claim, together with his 
approval, to the President, Calvin Coolidge, who, on June 
15th, 1925, approved the same and ordered the amount of 
such profits to be ascertained and paid to the plaintiff. 
The opinion of allowance of the claim is attached hereto as 
Exhibit 6, and made a part hereof; 

59 i 8. Thereafter, an audit was made at the direction 
of the Attorney General and the Alien Property Cus¬ 
todian, for the purpose of determining the amount of profits 
earned during the license period, as a result of which, plain¬ 
tiff received from the Alien Property Custodian on or about 
March 12, 1926, in securities and cash, the sum of $331,- 
612.10, representing the amount determined to be the profits 
as shown by said audit; that thereafter a supplemental 
amount of $87,618.87 was returned to the plaintiff, said 
amount representing the interest and income earned upon 
said sum of $331,612.10 while in the possession and under 
the control of the Alien Property Custodian; 

9. Commencing in the year 1922, and with respect to prop¬ 
erty and assets which had been taken over by the Alien 
Property Custodian as “enemy” property, numerous 
claims were made by persons, firms and corporations, who, 
although “enemies” had by virtue of the proclamation of 
the President and under licenses issued at various times 
under the authority of the Secretary of the Treasury, con¬ 
tinued to conduct their various businesses during the re¬ 
spective license periods. Such claims were for seized 
profits earned during the respective license periods; 

10. The following claims of this class, among others, were 
allowed and paid to the following claimants: 

1. Nord-Deutsche Insurance Company 

2. Orenstein & Koppel Aktiengesellschaft 
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3. Orenstein & Koppel Aktiengesellscliaft 

4. Allianz Insurance Company of Berlin 

5. Prussian Life Insurance Company 

6. Cologne Reinsurance Company 

7. Mercury Reinsurance Company 
60 8. Aachen and Munich Fire Insurance Co. of 

Munich 

9. International Reassurance Co. Ltd. of Vienna 

10. Eugen Kirschbaum, individually, and Vally Xeubauer, 
as administratrix of the estate of Adolph Xeubauer 

11. Kaffee Handels Aktiengesellscliaft 

Copies of the orders of allowance of each of such claims 
are hereto annexed, marked respectively Exhibits 7 to 17, 
both inclusive, and made a part hereof; a memorandum of 
Attorney General William D. Mitchell, dated June 20, 1931, 
concerning Exhibit 17, is hereto annexed, marked Exhibit 
18 and made a part hereof; 

11. That on the 28th day of February, 1925, the resigna¬ 
tion of Adna R. Johnson, Jr., as Special Assistant to the 
Attorney General, became effective; that the said Adna R. 
Johnson, Jr., prior to his resignation, acting in his official 
capacity as Special Assistant to the Attorney General, rec¬ 
ommended to Attorney General Stone the payment of the 
claim of the Swiss National Insurance Company for the 
principal profits earned by it while operating under the 
proclamations of the President or Treasury licenses; that 
Attorney General Stone, in memoranda dated July 22, 1924 
and August 4, 1924, copies of which are annexed hereto as 
Exhibits 19 and 20 and made parts hereof, outlined his 
reasons for not approving such recommendations; that the 
said Adna R. Johnson, Jr., had theretofore, acting in his 
official capacity as Special Assistant to the Attorney Gen¬ 
eral, recommended the payment of claims of the Xord- 
Deutsche Insurance Company, the Aachen and Munich Fire 
Insurance Company of Munich, and the International Re¬ 
assurance Company Ltd. of Vienna, likewise for profits 
earned during the license period. Copies of such recoin- 
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mendations have been heretofore annexed hereto as Ex¬ 
hibits 7, 14, and 15, respectively and made parts 
61 hereof; 

12. After the enactment of the “Settlement of War 
Claims Act of 1928” amending the Trading with the Enemy 
Act, the plaintiff availed itself of the statutory provisions 
permitting the return of 80^ of its seized property and 
plaintiff duly executed and filed with the Alien Property 
Custodian its consent to the retention of twenty per cent 
(20 r /c) of the residue of its seized property remaining in 
the possession of the Attorney General as successor in in¬ 
terest to the Alien Property Custodian. 

HARTWELL CABELL 
THOMAS H. CREIGHTON, JR. 
JAMES J. LENIHAN 
Attorneys for Plaintiff 

FRANCIS M. SHEA 

! Assistant Attorney Genral 

\ francis j. McNamara 

Special Assistant to the 
Attorney General 
FRANK C. STERCK 
JAMES A. SHIPPER 
Attorneys for Defendants 

77 i In the District Court of the United States for 

the District of Columbia 

Equity No. 53351 

The Swiss National Insurance Company, Ltd., a corpora¬ 
tion of Basle, Switzerland, Plaintiff , 

v. 

Robert H. Jackson, as Attorney General of the United 
States, and W. A. Julian, as Treasurer of the United 
States, Defendants. 

Exhibits Nos. 1 to 20, both inclusive, (attached to and 
made part of). 
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Stipulation of Facts on Counterclaim 

Filed Oct 7 1940 Charles E. Stewart, Clerk 

78 Exhibit 1 

Treasury Department 
Bureau of War Risk Insurance 

License to Companies Incorporated in Neutral Countries 
And Carrying on Business in Enemy or Ally of Enemy 
Countries. 

This is to certifv that acting under the authority eon- 
ferred on me by the Executive Order vesting power and au¬ 
thority in designated officers and making rules and regu¬ 
lations under the Trading with the Enemy Act, Title VII of 
the Act approved June 15, 1917: 

I hereby grant a license to the Swiss National Insurance 
Company, Ltd., of Basle, Switzerland, whereof Snow & 
Theime of New York are United States Manager, to con¬ 
tinue the transaction of fire and tornado insurance business. 

This license is granted subject to the following condi¬ 
tions : 

(1) That a certificate be filed with this Department within 
sixty days, certifying under oath that no portion of the busi¬ 
ness of the company originating within the United States, 
or relating to the insurance of lives or properties in the 
United States, will be directly or indirectly reinsured, 
pooled, shared with or otherwise however transferred to 
any company, firm or individual incorporated in or residing 

within the territory of anv enemv or allv of enemv country. 

» » * » • » 

(2) That no plans, pictures, surveys, maps, or other de¬ 
scriptive matter covering property within the United States 
be sent, taken or transmitted out of the United States 
except with the approval of this Department. 

(3) That no information as to vessels or their cargoes be 
transmitted by cable, wireless, or telegraph outside of the 
limits of the United States, unless with the permission of 
this Department, and that no information concerning any 
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vessel or any cargo be transmitted by mail or dispatch out¬ 
side of the United States either before or after the sailing 
of the vessel or cargo, except by special permission of the 
Secretary of the Treasure. 

(4) That the funds of the company held or received in 
the United States by managers, trustees, or others, be sub¬ 
ject to all the restrictions imposed by the Trading with the 
Enemy Act. except as herein provided. 

Acceptance of the terms of this license must be signified 
by an affidavit filed with this Department. 

This license is subject to revocation on notice. 

In witness whereof I have hereunto set my hand and of¬ 
ficial seal this 27th day of November, 1917. 

i (Signed) W. G. McADOO, 

Secret ay of the Treasury. 

SO Exhibit 2 

Treasury Department 
Bureau of War Risk Insurance 
Trading With the Enemy 
Form 1704 

License to Companies Incorporated in Enemy or Ally of 

Enemy Countries 

This is to certify that acting under the authority con¬ 
ferred on me by the Executive order vesting power and au¬ 
thority in designated officers and making rules and regula¬ 
tions under the Trading with the Enemy Act, Title VII of 
the act, approved June 15, 1917: 

I hereby grant a license to the Swiss National Insurance 
Company of Basle, Switzerland, whereof E. C. Snow, Jr., of 
New York is United States manager, to continue to do fire 
and tornado insurance business under the following pro¬ 
visions : 

(!) To reinsure its outstanding risks, except with un¬ 
licensed enemy or ally of enemy individuals, partnerships, 
or corporations; provided, however, that no contract shall 
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be entered into wlierebv the licensee undertakes to reinsure 
its outstanding risks unless such contract shall have the ap¬ 
proval and consent of the Secretary of the Treasury. 

(2) To cancel or accept cancellation of its policies in ac¬ 
cordance with the terms and conditions of the same; to 
modify or extend policy terms and conditions by indorse¬ 
ment and consent to assignments of policies; provided, how¬ 
ever, that no extension shall be made of the term or dura¬ 
tion of an existing risk or policy beyond its original date of 
expiry; to cancel or accept cancellation of reinsurance 
treaties, leases, or other contracts in accordance with the 
terms and conditions thereof or to terminate the same with 
the consent of the other contracting party or parties; pro¬ 
vided, however, that the licensee shall not pay or agree to 
pay, or assume or agree to assume, any penalty or in- 
demnitv for the termination bv it of anv treatv, lease, or 
contract without the previous approval in writing of the 
Alien Property Custodian. 

(3) To collect and receive premiums, additional and ex¬ 
cess premiums, agents’ balances, and all claims and de¬ 
mands of whatever nature, including subrogation claims, 
which it now has or may hereafter have, and to collect and 
receive interest, dividends, and all other returns on its de¬ 
posits, securities and investments. 

(4) To investigate and settle claims under its policies and 
to pay losses in accordance with policy terms and conditions 
and according to law, together with all necessary and rea¬ 
sonable expenses incurred in connection therewith; and, 
with the written approval of the Alien Property Custodian, 
to compromise and settle any disputed claim, demand, or 
matter in dispute in which it may be interested. 

(5) To pay out money authorized by the Alien Property 
Custodian or as hereinafter provided. 

(6) To prosecute and maintain actions and suits now 
pending; to institute, maintain, and prosecute actions and 
suits for the enforcement and protection of the rights of 
the company and/or its policyholders and the enforcement 
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of the powers granted by this license; and to defend actions 
or suits brought against it, unless otherwise directed by the 
Alien Property Custodian; to apply for and obtain bonds 
required in connection with judicial proceedings and to exe¬ 
cute indemnity agreements in connection therewith. 

(7) To pay the necessary and reasonable expenses in¬ 
curred in conducting its business under and in accordance 
with this license. 

The foregoing provisions are subject to and limited by 
the following conditions: 

(8) That no new insurance, reinsurance, or retrocession 
shall be written, effected, or accepted after the date of issu¬ 
ance of this license. 

(9) That all disbursements shall be made by check or 
draft, or by letter of instruction authorizing a depositary to 
make disbursements for account of the company, and all 
checks, drafts, and letters of instruction must be counter¬ 
signed or approved by the Alien Property Custodian, or by 
some person duly authorized thereto by him; except that 
disbursements of small amounts (not exceeding one hun¬ 
dred dollars in any one instance) in settlement of expense 
of administration and/or of claims under policies, or in pay¬ 
ment of expense incurred in connection with such claims, 
may be made in cash, or by check or draft, without such 
countersignature, if such payment is deemed necessary or 
expedient: but no payment shall be made to any unlicensed 
enemy or ally of enemy as defined in the Trading with the 
Enemy Act. 

(10) That statements of all income or outgo and of all 
assets, liabilities, or other affairs of the company shall be 
rendered when and as required by the Alien Property Cus¬ 
todian, and shall be mailed to the Alien Property Custodian 
or delivered to such person as shall be duly authorized by 
him to receive such statement. 

(11) That no securities or other invested assets of the 
company shall be sold, transmitted, or otherwise disposed 
of without in each instance the previous consent in writing 
of the Alien Property Custodian. 
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(12) That it will at any time upon the order of the Alien 
Property Custodian, deliver to him or to a depositary desig¬ 
nated by him, all of such portion of the securities owned 
by it and of its other assets or property in the United States 
as he shall demand. 

(13) That all costs or expenses incurred by the Alien 
Property Custodian or his duly authorized representative 
in carrying out the foregoing provisions shall be borne by 
the company. 

(14) That no communication of any kind shall be sent out 
of the United States by the licensee in any manner except 
with the permission of the Secretary of the Treasury. 

(15) That nothing herein contained shall be deemed to 
authorize any transaction by the company, its managers or 
trustees, contrary to the laws of any State, Territory, or the 
District of Columbia. 

This license supersedes the license granted to the Swiss 
National Insurance Company on the 27th day of Novem¬ 
ber, 1917, which is hereby revoked. This license is sub¬ 
ject to revocation on notice. 

In witness whereof, I have hereunto set my hand and of¬ 
ficial seal this 6th day of October, 1918. 

McADOO 

Secretary of the Treasury. 

82 Exhibit 3 

(COPY) 

Treasury Department 
Washington 

November 15, 1918. 

Swiss National Insurance Co., Ltd., 

Snow & Thieme, U. S. Branch, 

80 Maiden Lane, 

New York, New York. 

Gentlemen: 

This is to certify that the Secretary of the Treasury act¬ 
ing under the authority conferred upon him by the Execu- 
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tive Order of October 12, 1017, vesting power and author¬ 
ity in designated officers and making rules and regulations 
under the Trading with the Enemy Act and title VII of the 
Act, approved June 15, 1017, has revoked the license to the 
Swiss National Insurance Co., Ltd., issued by him on Octo¬ 
ber 6, 1918, this revocation to become effective as of noon, 
November 18, 1918. 

Immediately upon revocation of license becoming effec¬ 
tive, the Alien Property Custodian will take over all assets 
and affairs of the Company and proceed with the liquida¬ 
tion of its liabilities in accord with the Executive Order of 
November 12, 191S. 

By direction of the Secretary: 

Respectfully, 

| (signed) THOS. B. LOVE, 

Assistant Secretary. 


84 Exhibit 4 

Executive Order. 

Vesting Power and Authority in Designated Officers and 
Making Rules and Regulations Under Trading with the 
Enemy Act and Title VII of the Act Approved June 15, 
1917. * 

By virtue of the authority vested in me by “An Act to 
Define, Regulate and Punish Trading with the Enemy and 
for Other Purposes,*’ approved October 6,1917, and by Title 
VII of the Act approved June 15,1917, entitled “An Act to 
Punish Acts of Interference with the Foreign Relations, 
the Neutrality and the Foreign Commerce of the United 
States, to Punish Espionage and Better to Enforce the 
Criminal Laws of the United States and for Other Pur¬ 
poses,” (hereinafter designated as the Espionage Act), I 
hereby make the following orders and rules and regula¬ 
tions : 

• •••**•••• 
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XXXII. I vest in the Attorney General all power and 
authority conferred upon the President by the provisions of 
Section 9 of the Trading with the Enemy Act. 

WOODROW WILSON 

The White House, 

12 October, 1917. 

86 Exhibit 5 

Executive Order. 

By virtue of the power and authority vested in me by “An 
Act to define, regulate and punish trading with the enemy, 
and for other purposes”, known as the “Trading with the 
Enemy Act”, approved October 6, 1917, and amendments 
thereto, I hereby make the following order, rule and regu* 
lation: 

I hereby vest in the Alien Property Custodian, and in the 
event of his death, resignation, absence or disability, in the 
General Counsel, and in the event of his death, resignation, 
absence or disability during his period of authority, then 
in the Managing Director of the Office of the Alien Prop¬ 
erty Custodian, all powder and authority conferred upon me 
by the provisions of the Act approved October 6, 1917, 
knowm as the “Trading with the Enemy Act”, as amended, 
pertaining to the deposit, transfer, and payment of moneys, 
and interest which may have accrued thereon, which may be 
or have been deposited with the Treasurer of the United 
States, and to release and deliver property held under and 
by virtue of said Acts: Provided, however, that all claims 
for amounts in excess of $10,000 shall be approved by the 
President and the Attorney General. Any order of pay¬ 
ment of money, and interest, which may be executed by said 
officials shall constitute a ratification of all previous orders 
or acts, by virtue of which the funds in the possession of the 
Treasurer of the United States have been placed to the 
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credit of the particular trusts on which such orders are 
drawn. 

, CALVIN COOLIDGE 


The White House, 

November 13, 1924. 

(No. 4102-B) 

88 Exhibit 6 

i Department of Justice 

Washington 


Application For Executive Allowance 

And the return of property held by the Alien Property Cus¬ 
todian in behalf of Swiss National Insurance Company 
Submitted with record by Alien Property Custodian for 
action by Attorney General and presented by Attorney Gen¬ 
eral with opinion. 

i Department of Justice 

June 13, 1925. Claimant: Swiss National Insurance Co., 
Ltd. Claim No. 24375. Trust No. 30026. Property value: 
To be determined by APC. Nature of claim: Claimant 
petitions return of profits earned while operating under a 
license during the war. Recommendation of Alien Property 
Custodian: Favorable to allowance. Opinon of Attorney 
General: Favorable to allowance, in that this is a claim for 
profits earned by an “enemy” concern while operating dur¬ 
ing the war under a license granted by the United States 
Government. 

JNO. G. SARGENT, 
Attorney General. 

The White House 
June 15, 1925. Allowed. 


CALVIN COOLIDGE 
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Check for $5,112.10 endorsed for receipt and release 
mailed to payee 2/19/26. 

Dear Mr. President: 

This claim is filed by the Swiss National Insurance Com¬ 
pany for the return of profits gained between April 6, 1917, 
and November 18,191S, while operating under and by virtue 
of certain licenses granted by the President by virtue of his 
proclamations issued on April 6, 1917, and July 13, 1917, 
and also under the authority of the Trading with the 
89 Enemy Act. Please see the attached photostatic 
copies of the licenses, as well as the statement in the 
letter of date April 8, 1924, from the Alien Property Cus¬ 
todian to the Attorney General, in which it is stated: 

“Thus you may see from the above stated facts that this 
company operated continuously under a license from April 
6, 1917, to November 18, 1918/’ 

A demand was issued by the Alien Property Custodian up¬ 
on the holdings of the said insurance company in the United 
States, and, pursuant to such demand, the property was re¬ 
duced to possession and is now being held by the Alien 
Property Custodian under the direction of the Trading 
with the Enemy Act. 

Please be advised that suit has been instituted by this 
company petitioning the release of all of its property on the 
ground that it was a corporation of Switzerland, which 
suit is now pending in the Supreme Court of the United 
States, the caption of the case being Swiss National In¬ 
surance Company, Ltd., v. Thomas W. Miller as Alien Prop¬ 
erty Custodian and Frank White as Treasurer of the United 
States. 

The question in the instant claim is whether an enemy 
concern, granted a license to do business during the war, 
can collect from the Alien Property Custodian, the enemy 
trustee, the profits realized during the life of the license. 
In this connection attention is invited to the opinions in the 
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claims of the Xord Deutsche Insurance Company, No. 7691, 
and the Munich Reinsurance Company, No. 10927, herewith. 
In these cases, as weli as in similar cases presented to the 
Department, the decisions of English and American courts 
were followed to the effect that an “enemy” concern op¬ 
erating within a country by virtue of a governmental 
license is taken out of the category of “enemy” and be¬ 
comes a friendly alien as long as he remains within the 
bounds of the privileges granted in the license. 

90 Please note particularly the “Henry Homever” 
case which arose during the Civil War and in which 
District Judge Leavitt of the Southern District of Ohio held 
that— 

“A steamboat having a permit from a special Treasury 
agent to engage in purchasing cotton along the border of 
the Mississippi River, within the limits of the States of 
Mississippi and Arkansas, was duly authorized in May, 
1864, under the Statutes of the United States, the Presi¬ 
dent's Proclamation, and the instructions of the Secretary 
of the Treasury, to make such purchases, and the forfeiture 
of said boat and her cargo was not incurred by engaging 
in such trade.” Fed. Cas., Vol. 26, p. 278, Case No. 15,353. 

Attention is also directed to the case of United States v. 
One Hundred Barrels of Cement, 27 Fed. Cas. 292, in which 
the United States District Court for the Eastern District 
of Missouri in 1862 said: 

“The licensed person is permitted to trade, and, as a nec¬ 
essary consequence, to complete his sales and purchases. 

• * * 

“It has been clearly settled that a license granted to an 
alien enemy removes all his disabilities; that the trade as 
to him becomes lawful and his persona standi is restored. 

* T It is, in short, a special privilege granted by the sov¬ 
ereign, not for the benefit of the grantee, but for the good 
of tjhe State. The sovereign, therefore, determines on what 
conditions the grant is to be made and in what manner the* 
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privilege may be used * * *. To what extent and under 
what circumstances the rigours of war as to a particular 
person or place may be released, the sovereign alone can 
determine.” United States v. One Hundred Barrels of 
Cement, 27 Fed. Cas., 292, Case No. 15,945. 

Therefore, it may be taken as a recognized principle of 
law that an enemy doing business during the war under a 
license granted by a Government is entitled to proceed in 
the same manner and to the same extent as though a state 
of war did not exist. Please see the opinion of Lord Ellen- 
borough in the case of Fenton v. Pearson, 15 Eastern 419, 
in which the following appears: 

“The Crown does not give to any man a roving com¬ 
mission to steal from or to defraud even its enemies of their 
property. If it authorizes a subject to buy goods from 
an enemy, it must be taken to authorize the enemy to sell 
them. The alien enemy, therefore, has a right to stand in 
Court as defending a legal contract for the sale of 
91 his goods, authorized by the King’s license, with the 
powers incident to such a contract. I should be 
ashamed to be the subject of a country which would be so 
base as to hold out a lure to aliens to sell their property to 
its own subjects, and then enable the vendees, as soon as 
the property was thus brought within their grasp, to seize 
and apply the property to their own use, without paying 
the owner for it.” Fenton et. al. v. Pearson, 15 Eastern 
419. 

Throughout the English case the licensee is recognized as 
an adopted subject of the Crown for the purposes of the 
license. 

The following questions arise: 

(1) Does the Trading with the Enemy Act supersede and 
override the common law principle relied upon? 

(2) Does the Treaty of Peace between the United States 
and Germany preclude a return of the profits in accordance 
with the common law rule? 
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Taking the first query presented, it is believed that Sec¬ 
tion 4(a) of the Trading with the Enemy Act as originally 
enacted, which provides for the licensing of American 
branches of enemy insurance companies operating in the 
United States, by clear implication takes the claimant com¬ 
pany outside of the scope of “enemy”, so far as the license 
is concerned. Section 9 (a) of the Trading with the Enemy 
Act provides for the return of property to non-enemies. 
Therefore, applying the common law rule to a licensed 
insurance company, the Department interprets the licen¬ 
see to be a non-enemy, and he therefore qualifies under 
the enabling section. 

Taking the second query, the question arises as to 
whether the provisions contained in Section 3 of the 
Treaty of Peace entered into between the United States 
and Germany, which was signed on August 25, 1921, would 
apply to profits gained by enemy insurance companies 
operating under executive license within the United States 
and preclude a return thereof. Section 5 of said Treaty 
provides: 

“iAll property * * * of German nationals which was on 
April 0, 1917, or has since that date come into the posses¬ 
sion * * * of the United States of America * * * shall 
92 be retained by the United States of America and no 
i disposition thereof made except as shall have been 
heretofore or specifically hereafter shall be provided by 
law until such time as the Imperial German Government 
* * i * shall have made suitable provisions for the satis¬ 
faction of all claims against said Government * * V’ 

Section 4 (a) of the Trading with the Enemy Act as 
originally enacted provides that enemy insurance com¬ 
panies doing business within the United States might be 
licensed by the President to continue to engage in business 
in this country subject to certain conditions. In pursu¬ 
ance thereof a license was granted to the claimant insur¬ 
ance company. On November 18, 1918, the assets of the 
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claimant company within the United States, including 
profits gained during the license period, were seized by 
the Alien Property Custodian. Now claim is made under 
Section 9 (a) for the return of these profits on the ground 
that claimant company was not an enemy during the li¬ 
cense period and that such profits should not have been 
sequestered by the Custodian. The Trading with the En¬ 
emy Act nowhere provides expressly that such profits were 
not to be seized, nor has Congress enacted legislation ex¬ 
pressly authorizing the return of profits gained by enemy 
insurance companies under license. The question, there¬ 
fore, of whether or not claimant company may qualify for 
a return of such profits resolves itself into whether claim¬ 
ant was an enemy during the license period. If he was 
an enemy, this claim should be disallowed. On the other 
hand, if he was not an enemy, he is entitled to return by 
reason of Section 9 (a) of the Trading with the Enemy 
Act, to wit: 

“That any person not an enemy or ally of enemy claim¬ 
ing any interest, right, or title in any money or other 
property which may have been conveyed, transferred, as¬ 
signed, delivered, or paid to the Alien Property Custodian 

* * * may file with the said custodian a notice of his claim 

* * * >> 

The aforesaid Treaty of Peace provides that all prop¬ 
erty shall be retained by the Alien Property Custodian 
“ * * # except as shall have been heretofore pro- 
93 vided by law # * Congress provided for relief 
in the case of a non-enemy prior to the coming into 
force of the Treaty. It is believed that the claimant com¬ 
pany by virtue of the license granted was intended by 
Congress and the President to be treated as a non-enemv 
as concerns profits gained in compliance with the terms 
of such license, and is, therefore, not precluded from re¬ 
turn by reason of the Treaty of Peace. 
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lit is, therefore, recommended that the Alien Property 
Custodian be instructed to conduct an audit of the busi¬ 
ness of this company so that the amount of the profits 
or learnings of the company during the licensed period 
may be ascertained, and that upon the ascertainment of 
these profits to his satisfaction, he being the administra¬ 
tive officer and trustee of all alien enemy funds held, ap¬ 
propriate orders to be issued directing the return of the 
amount he certifies as such profits. 

Inasmuch as there is pending litigation in this case, it is 
further recommended that there be secured from the at¬ 
torney of record in such litigation a consent and release 
fully discharging the United States or any executive or 
administrative officer thereof from further payment of the 
amount ascertained to be the profits earned under this 
license; and that the Alien Property Custodian be in¬ 
structed not to release any of such profits or earnings 
until he has made satisfactory arrangements for the pay¬ 
ment or discharge of certain tax obligations alleged to be 
due the City of Chicago from claimant. 

Respectfully, 

JXO. G. SARGENT, 

The President, Attorney General. 

The White House. 

95 HC :AL 
4-C 

8/31/39 

Exhibit 7 
Claim 7691 

Nord-Deutsche Insurance Co. 

June 5, 1922. 

Alien Property Custodian, 

Washington, D. C. 

Sir: 

The facts in this case are few. The claimant company, 
by virtue of the President’s Proclamation issued on April 
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6, 1917, was licensed to continue its business in the 
United States subsequent to the declaration of war. A 
copy of this enabling proclamation of date April 6, 1917, 
is attached to and made a part of this opinion. Briefly, it 
recites that the interests of the citizens of the United 
States in the protection offered by such insurance were 
such that the agency of such companies (enemy com¬ 
panies) in the United States would be permitted to con¬ 
tinue business “In the same manner and to the same ex¬ 
tent as though a state of war did not now exist.” The proc¬ 
lamation was signed by the President, Woodrow Wilson, 
and the Secretary of State, Robert Lansing. 

The claimant in this case is claiming profits accruing 
between April G, 1917, the date of the declaration of war, 
as well as the date of the issuance of the license, and July 
13, 1917. It appears that on the latter date the license 
granted the enemy insurance company was revoked. 

The question in this case is whether an enemy concern, 
granted a license to do business during the war, can col¬ 
lect from the Alien Property Custodian, the enemy trus¬ 
tee, the profits realized during the life of the license,—in 
this case the profits between April 6, 1917, and July 13, 
1917. 

The Trading with the Enemy Act was passed on Oc¬ 
tober 6, 1917, and the seizure of all the property of this 
enemy insurance company was made subsequent to that 
date, including the receipts of the company during the 
time that it operated under a license. 

It has been argued in this case that, inasmuch as the 
license operated prior to the passage of the Trading with 
the Enemy Act, this claimant, being an enemy, was 
96 in the same position as if no license had been 
granted, and that, therefore, the issuance of a li¬ 
cense to do business from April 6, 1917, to July 13, 1917, 
placed this claimant in no better position than if no license 
had ever been granted. This argument, of course, has 
arisen in the discussion of this claim by the various attor- 
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neys in the Department of Justice, as the claimant has al¬ 
ways contended that the effect of the license was such that 
it could recover its profits during the time above set out. 

It is thought best at this time to examine the law appli¬ 
cable to this case, and in this connection reference is made 
to your letter of transmittal of date April 14, 1922. The 
cases discussed therein are of assistance in determining 
this question. 

Foremost among the cases is the case of The Henry Ho- 
mever, which arose in the Federal Courts immediately 
subsequent to the Civil 'War. In that case the Henry C. 
Homeyer, a steamer, left Memphis, Tennessee, in April, 
1864, and proceeded to Vicksburg, where purchases of vari¬ 
ous articles of merchandise were made for barter and sale 
in procuring cotton along the banks of the Mississippi 
River, in the states of Mississippi and Arkansas, then in 
rebellion against the United States. The articles con¬ 
sisted chiefly of dry goods, groceries, boots and shoes, and 
medicines. The bills of these articles were accepted in evi¬ 
dence, each bill being endorsed by the special agent of the 
Treasury Department at Vicksburg as approved by him. 
In connection with these bills of purchase is a permit signed 
by said special agent in his official capacity, in which it is 
set forth that these articles were permitted to go to the 
States of Mississippi and Arkansas to be exchanged for 
cotton. 

This steamer proceeded to several points on the Ar¬ 
kansas side of the Mississippi, and had purchased consider¬ 
able cotton, when the boat and cargo, including $19,000 in 
greenbacks, were seized under a military order, as engaged 
in unlawful trade with rebels, to be libeled and proceeded 
against as forfeited to the United States. 

There were at that time in existence certain Acts of Con¬ 
gress and Treasury Regulations which provided for the for¬ 
feiture of property used in trading with the secessionists. 
The license granted by the Treasury agent at Vicksburg 
was in pursuance to a proclamation of the President of date 
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March 31,1863, to the effect that there being a short- 
97 age of cotton in the North, and the public interest 
requiring a partial restoration of commercial inter¬ 
course, a license could accordingly be issued by the Trea¬ 
sury Department under certain conditions. In other words, 
this proclamation of 1S63 is very similar to the proclama¬ 
tion of the President of date April 6, 1917, in that both re¬ 
sulted by reason of public necessity. 

District Judge Leavitt of the Southern District of Ohio 
held that— 

“A steamboat having a permit from a special Treasury 
agent to engage in purchasing cotton along the border of 
the Mississippi River, within the limits of the States of 
Mississippi and Arkansas, was duly authorized in May, 
1864, under the Statutes of the United States, the Presi¬ 
dent’s Proclamation, and the instructions of the Secretary 
of the Treasury, to make such purchases, and the forfeiture 
of said boat and her cargo was not incurred by engaging in 
such trade.” 

Fed. Cas., Vol. 26, p. 278, Case No. 15,353. 

While this case does not deal with profits, it does deal 
with the forfeiture of property. It is to be noted, however, 
that the cotton itself included such profits as might be 
made by the steamship, and the forfeiture of the cotton 
would include the forfeiture of the profits. Therefore, the 
facts of this case, indirectly, if not directly, deal with the 
same issue that is now before the Department in this case, 
and the Court held that by virtue of the license the prop¬ 
erty was not subject to seizure or forfeiture, and, the cot¬ 
ton being a portion of the property, of course the profits 
likewise were not subject to forfeiture. 

Your particular attention is drawn to a portion of the 
same opinion in which the Court said: 

“A just Government does not demand such invasion of 
the great principles of justice.” 
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It has been held a number of times that the granting of 
a license in pursuance to the power of the President to 
make regulations permitting trade in certain cases restores 
the standing of the grantee so as to enable him to be heard in 
the United States Courts. The status of a licensed person 
during the war is discussed at length in the following cases, 
the District Court for the Eastern District of Missouri in 
1S62 saving: 

98 “The licensed person is permitted to trade, and 
as a necessary consequence, to complete his sales and 
purchases, * * * 

“It has been clearly settled that a license granted to an 
alien enemy removes all his disabilities; that the trade 
as to him becomes lawful and his persona standi is restored. 

“It is, in short, a special privilege granted by the sov¬ 
ereign. not for the benefit of the grantee, but for the good 
of the State. The sovereign, therefore, determines on what 
conditions the grant is to be made and in what manner the 
privilege may be used. * * * To what extent and under what 
circumstances the rigours of war as to a particular person 
or place may be released the sovereign alone can deter¬ 
mine.” United States v. One Hundred Barrells of Cement, 
27 Fed. Cas., p. 292, Case Xo. 15,945. 

There is no question, therefore, that the goods of the 
holder of the license are not forfeited, and that the licensee 
has the same standing in Court as though there were no 
war; and, further, that where the profit was included within 
the goods, the profit itself could not be forfeited. The two 
cases above cited appear to be the most frequently quoted 
cases on this subject, and they are, therefore, referred to 
as the leading cases. 

You will please find set out below a number of supporting 
decisions. 

“The sovereign may license trade, but insofar as it is 
done it is a suspension of war and a return to the condi¬ 
tions of peace. It is certain there cannot be at the same 


time a war for arms and a peace for commerce. The sanc¬ 
tion of the sovereign is indispensable for trade.” Joyce on 
Insurance, Vol. 1, p. 680, Para 293. 

“A license to trade is sometimes granted by a belligerent 
state to the subjects of its enemy, * * * All the disabilities 
under which an enemy labors are removed by the permis¬ 
sion to the extent of its scope, so that he can contract with 
the subjects of the state and enforce his contracts in its 
courts.” Hall’s Int. Law, 1SS0 Ed., p. 478, Para. 196. 

The English law is to the same effect. In this connection 
you are referred to an opinion of Lord Ellenborough, which 
is as follows: 

99 “The Crown does not give to any man a roving 
commission to steal from or to defraud even its ene¬ 
mies of their property. If it authorizes a subject to buy 
goods from an enemy, it must be taken to authorize the en¬ 
emy to sell them. The alien enemy, therefore, has a right to 
stand in Court as defending a legal contract for the sale of 
his goods, authorized by the King's license, with the powers 
incident to such a contract. I should be ashamed to be the 
subject of a country which would be so base as to hold out 
a lure to aliens to sell their property to its own subjects, 
and then enable the vendees, as soon as the property was 
thus brought within their grasp, to seize and apply the 
property to their own use, without paying the owner for it.” 
Fenton et al v. Pearson, 15 Eastern 419. 

The Department has caused a careful search to be made 
of the files of the Intelligence Division of the War Trade 
Board, and such does not reveal that this claimant in anv 
way endeavored to evade the law or the conditions of the 
license granted it. While it is true that these profits were 
made before the passage of the Trading with the Enemy 
Act, it is to be noted that the company was recognized and 
operated by reason of the express permission of the Fed¬ 
eral Government. In fact, the license of these companies to 
do business read: “In the same manner and to the same 
extent as though a state of war did not now exist.” 
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Lord Ellenborough, in the case of Fenton v. Pearson, 
supra, condemned the taking of property in no uncertain 
language, saying that— 

‘‘Any other construction of the license than this would 
be holding out to Europe that this country would allure 
foreigners by the King's license to send their goods to this 
country and then take the goods without paying for them.” 

In fact, in these cases the English Courts throughout 
considered an enemy licensed to do business during the war 
as ‘‘an adopted subject of the Crown for the purposes of the 
license.” 

Several other cases are cited in the briefs of counsel for 
claimant, but the Department considers that it has covered 
the fundamental principles in this case and that it has cited 
in support thereof the leading cases. You are referred, 
however, for further authority to the briefs filed with the 
record. 

It appears from the provisions in the Act itself that the 
funds realized from the business are not to be sent 
100 out of the countrv for the benefit of an enemv. This 
phase in itself implies that it was not the intent of 
Congress that such funds be taken over by the Alien Prop¬ 
erty Custodian. There would be no necessity for the pro¬ 
visions in the Act if it were construed otherwise. 

The money here involved is only that money earned by 
the licensee between April 6. 1917, and July 13, 1917, i.e., 
during the time it operated under the license from the 
declaration of war to the cancellation of the license. It 
wbuld be contrary to established precedent, and manifestly 
unjust, in the opinion of this Department, to recognize a 
licensee as a citizen for certain business purposes and to 
permit the continuation of business, and then to deny such 
licensee the just profits arising from that business from 
which he was expressly taken out of the category of 
“enemy”. It is necessary for the licensee to comply with 
all the provisions of the license, and a thorough investiga¬ 
tion has indicated that this was here done. 
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You are advised, therefore, that the Department agrees 
with your letter of transmittal of date April 14, 1922, and, 
following your recommendation, orders that a proper ac¬ 
counting be made at the expense of claimant, in order to 
ascertain the amount of profits realized from April 6, 1917, 
to July 13, 1917. When this amount is ascertained to your 
satisfaction, you are requested to submit such informa¬ 
tion to this Department, whereupon orders of allowance 
will be prepared and transmitted to you. 

Respectfully, 

For the Attorney General. 

ADXA R. JOHXSOX, Jr., 
Special Assistant to the Attorney 
General. 

Herman J. Galloway, 

Special Assistant to the Attorney 
General. 

Approved: 

GUY D. GOFF, 

The Assistant to the Attorney General. 

Enclosure 108841. 

( 

Henry I. Foster 
A. R. Johnson, Jr. 

W. Frank Gibbs 
E. X". Cherrington 
D. Q. Morrow 
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Exhibit 8 

Department of Justice 
Washington 


Application For Executive Allowance 

And the return of property held by the Alien Property Cus¬ 
todian in behalf of Orenstein & Koppel Aktiengesellschaft. 

Submitted with record by Alien Property Custodian for 
action by Attorney General and presented by Attorney Gen¬ 
eral with opinion. 

Department of Justice 

December 9, 1922. Claimant: Orenstein & Koppel 
Aktiengesellschaft. Claim No. 10263. Trust No. 4084. 
Property value: Undetermined. Nature of claim: Claim¬ 
ant petitions return of profits made under license during 
war. Recommendation of Alien Property Custodian: 
Transmitted without recommendation. Opinion of Attorney 
General: Favorable, following decision in Nord-Deutsche 
Insurance Company and Mannheim Insurance Company 
cases, in which Department held that profits realized while 
operating under a license granted during the war were re¬ 
turnable. 

(Sgd) H. M. DAUGHERTY, 

i Attorney General. 

The White House 

December 28, 1922. Allowed. 

I (Sgd.) WARREN G. HARDING 

103 My dear Mr. President: 

This claim is presented by Erich Joseph of New York, as 
attorney in fact for Orenstein & Koppel Aktiengesellschaft, 
a stock corporation, organized and existing under the laws 
of Germany, with domicile in Berlin, for the return of cer- 
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tain profits gained by the American branch of this firm 
after the United States entered the war. This firm op¬ 
erated in the United States during the war by virtue of a 
license issued to it by the United States War Trade Board, 
it providing: 

“War Trade Board, 

Washington, D. C. 

License No. E. T. 308 
Date Nov. 30, 1917. 

Expires . 

Applicants No. 

United States of America. 


“Temporary license is hereby granted to Orenstein- 
Arthur Koppell Company registered as such as a foreign 
corporation in the offices of the Secretary of the Common¬ 
wealth of Pennsylvania, at Harrisburg, Pennsylvania, 
U. S. A., and located at Koppel, Beaver County, Pennsyl¬ 
vania, U. S. A., an enemy doing business within the United 
States through branch office or offices, to continue to do busi¬ 
ness, and in the course thereof to trade with any person, 
firm or corporation, except an enemy or ally of enemy or 
person acting for, or on account of, or on behalf of, or for 
the benefit of, such enemy or ally of enemy, not holding a 
license under this act. 

WAR TRADE BOARD 

VANCE C. McCORMICK 
Chairman. 

Seal of War Trade Board. Bureau of Enemy Trade. 

This license is not valid unless signed and impressed with 
the seal of the War Trade Board.’’ 

The following extract from the Trading with the Enemy 
Act permits the filing of an application for a license 
104 to do business during war time by an enemy: 
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“ • * * For a period of thirty days after the passage 
of this act, and further pending the entry of such order 
by the President, after application made within such thirty 
davs bv anv eneniv or allv of enemy, other than an insur- 
ance or reinsurance company as above provided, it shall be 
lawful for such enemy or ally of enemy to continue to do 
business in this country * * V’ 

It is, therefore, provided by law that an enemy, individual 
or concern, could make application for a license to continue 
business within thirty days after October 6,1917, the date of 
the passage of the Trading with the Enemy Act, and that 
such application could be granted within thirty days after 
the making thereof. In this case the application was made 
on November 1, 1917, and was granted November 30, 1917. 
The legislation that provided for this contingency wa$ not 
passed until October 6, 1917, and its requirements have all 
been met by claimant. Therefore, if claimant is entitled to 
any profits made, it is apparent that he would be entitled 
to those made from the date of the passage of the Act, i.e., 
from October 6,1917. 

A careful investigation has been made by the Department 
of!the War Trade Board records in this case, and those 
records give the dates above set out. Furthermore, there is 
nothing apparent from the records indicating that the li¬ 
censee has in any way failed to comply with the conditions 
of his license. It appears that the license was temporary 
and was revoked on June 15, 1918, in accordance with the 
general policy adopted by the War Trade Board at that 
time of taking precautionary measures against all German- 
owned firms doing business in this country. 

The question is whether or not an enemy who has been 
licensed to do business within the United States during the 
war is entitled to the profits made during the time of his 
license. In this case legislation was enacted permitting 
the granting of a license on October 6, 1917, the require¬ 
ments of such legislation all being met by claimant, and the 
license was revoked on June 15, 1918. Therefore, if there 
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is anything due claimant by reason of profits made during 
the period of the license, it will be entitled to the profits 
made between October 6, 1917, and June 15, 1918. The 
Nord-Deutsche Insurance Company and Mannheim Insur¬ 
ance Company cases presented the same question of law to 
the Department. In those cases the Department followed 
the holding of the Courts and decided that a licensee hold¬ 
ing a license to do business during the war was entitled to 
the profits made during the period of the license. 

105 You are referred to the opinion in the Nord- 
Deutsche and Mannheim Insurance Company cases, 
and especially the case of “The Henry Homeyer”, in which 
District Judge Leavitt of the Southern District of Ohio 
held: 

“A steamboat having a permit from a special Treasury 
agent to engage in purchasing cotton along the border of the 
Mississippi River, within the limits of the States of Missis¬ 
sippi and Arkansas was duly authorized in May, 1864, under 
the Statutes of the United States, the President’s Procla¬ 
mation, and the instructions of the Secretary of the Trea¬ 
sury, to make such purchases, and the forfeiture of said boat 
and her cargo was not incurred by engaging in such trade.” 
Fed. Cas., Vol. 26, p. 278, Case No. 15,353. 

Your attention is further invited to the case of the 
United States v. One Hundred Barrels of Cement, 27 Fed. 
Cases 292, Case No. 15,945, in which it was held: 

“The licensed person is permitted to trade, and, as a 

necessary consequence, to complete his sales and purchases. 

• • * 

“It has been clearly settled that a license granted to an 
alien enemy removes all his disabilities; that the trade as 
to him becomes lawful and his persona standi is restored. 

“It is, in short, a special privilege granted by the sov¬ 
ereign, not for the benefit of the grantee, but for the good of 
the State. The sovereign, therefore, determines on what 
conditions the grant is to be made and in what manner the 
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privilege may be used. * * * To wliat extent and under 
what circumstances the rigours of war as to a particular 
person or place may lie released the sovereign alone can de¬ 
termine.” 

Reference is also made to the following: 

“The sovereign may license trade, but insofar as it is 
done it is a suspension of war and a return to the conditions 
of peace. It is certain there cannot be at the same time a 
war for arms and a peace for commerce. The sanction of 
the sovereign is indispensable for trade.” Joyce on Insur¬ 
ance. Yol. 1, p. 680, Para. 293. 

*‘A license to trade is sometimes granted by a belliger- 
erent state to the subjects of its enemy. * * * All of the dis¬ 
abilities under which an enemy labors are removed by the 
permission to the extent of its scope, so that he can 
106 contract with the subjects of the state and enforce 
his contracts in its courts.” Hall’s Int. Law, 18S0 
Ed., p. 478, Para. 196. 

The English law is to the same effect. In this connection 
you are referred to an opinion of Lord Ellenborough, which 
is as follows: 

“The Crown does not give to any man a roving commis¬ 
sion to steal from or to defraud even its enemies of their 
property: if it authorizes a subject to buy goods from an 
enemy, it must be taken to authorize the enemy to sell them. 
The alien enemy, therefore, has a right to stand in court as 
defending a legal contract for the sale of his goods, autho¬ 
rized by the King’s license, with the powers incident to such 
a contract. I should be ashamed to be the subject of a coun¬ 
try which would be so base as to hold out a lure to aliens to 
sell their property to its own subjects, and then enable the 
vendees, as soon as the property was thus brought within 
their grasp, to seize and apply the property to their own 
use, without paying the owner for it.” Fenton et al. v. 
Pearson, 15 Eastern 419. 
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Lord Ellenborough, in the case of Fenton v. Pearson, 
supra, condemned the taking of property in no uncertain 
language, saying: 

“Any other construction of the license than this would 
be holding out to Europe that this country would allure 
foreigners by the King’s license to send their goods to this 
country and then take the goods without paying for them.” 

In fact, in these cases the English Courts throughout 
consider an enemy licensed to do business during the war as 
“an adopted subject of the Crown for the purposes of the 
license.” 

It is, therefore, recommended that the Alien Property 
Custodian be requested to have an accounting made by com¬ 
petent and satisfactory accountants, at the expense of the 
claimant, to determine the amount of profits made by this 
licensee between October G, 1917, and June 15,191S, and that 
when these profits are ascertained to the satisfaction of the 
Alien Property Custodian he so report to the Attor- 
107 nev General, whereupon orders will be drawn for the 
amount determined. The Department recommends 
the allowance of this claim upon the fulfillment of this con¬ 
dition. 

Respectfully, 

(Sgd.) H. M. DAUGHERTY 

Attorney General. 

The President, 

The White House. 
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Exhibit 9 

Department of Justice 
'Washington 


Application for Executive Allowance 

And the return of property held by the Alien Property Cus¬ 
todian in behalf of Orenstein-Arthur Koppel (Company) 
Akt iengesellscliaf t 

Submitted with record by Alien Property Custodian for 
action by Attorney General and presented by Attorney 
General with opinion. 

Department of Justice 

August 24, 1929 Claimant: Orenstein & Koppel Aktien- 
gesellschaft Claim Xo. 33017 Trust Xo. 4084 Property 
value: $97,213.47 Xature of claim: For the recovery of 
$97,213.47 in cash and the accrued income thereon, held by 
the Alien Property Custodian. Recommendation of Alien 
Property Custodian: Unfavorable to allowance. Opinion 
of Attorney General: Favorable. The claimant, although 
a German corporation, is entitled to recover under Section 
9 (a) of the Trading with the Enemy Act, as amended, as 
the amount claimed constitutes funds received from foreign 
countries while the claimant was operating under a license 
from the Government. 

WILLIAM D. MITCHELL 
Attorney General 

The White House 

August 29,1929 Approved 

i HERBERT HOOVER 

110 My dear Mr. President: 

This claim is filed by Orenstein & Koppel Aktienge- 
sellsehaft of Berlin, Germany, to recover $97,213.47, with 
accrued income thereon, seized by the Alien Property Cus- 
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todian on September 11, 1918, as the property of the claim¬ 
ant and held in Trust No. 4084. 

The amount claimed herein constitutes the aggregate 
of certain sums which were paid to the claimant by its cus¬ 
tomers in Central and South America while it was operat¬ 
ing under a license from the Government. The goods for 
which said payments were made were shipped from the 
United States by the American branch of the claimant. The 
claimant contends that it should recover the sum claimed 
on the ground that the Alien Property Custodian had no 
right to seize money brought into the United States under 
an express license from the Government. 

It appears from the record that prior to the declaration 
of war by the United States against Germany on April 6, 
1917, the claimant, a corporation organized and existing 
under the laws of the State of Prussia, Empire of Germany, 
duly qualified to transact business in the Commonwealth of 
Pennsylvania under the name of Orenstein-Arthur Koppel 
Company. This company controlled various subsidiary cor¬ 
porations which were doing business in Pennsylvania and 
in several other states of the Union. Among these subsid¬ 
iaries was the Pennsylvania Car & Manufacturing Com¬ 
pany, a Pennsylvania corporation, which was organized 
and operated by the claimant to facilitate the transaction 
of its business in foreign countries and with its foreign 
agents. 

After the enactment of the Trading with the Enemy Act 
on October 6, 1917 (40 Stat. 411), and pursuant to Section 
4 (a) of said Act, the claimant made application for a li¬ 
cense to continue to do business in this country. On No¬ 
vember 30, 1917, the War Trade Board, under authority 
delegated to it by the President, issued a temporary license 
to the claimant, authorizing it to continue its business in 
the United States, the license being as follows: 

“Temporary license is hereby granted to Orenstein-Ar¬ 
thur Koppel Company registered as such as a foreign cor¬ 
poration in the offices of the Secretary of the Common- 
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wealth of Pennsylvania, at Harrisburg, Pennsylvania, 
U. S. A., and located at Koppel, Beaver County, Pennsyl¬ 
vania, U. S. A., an enemy doing business within the United 
States through branch office or offices, to continue to do 
business , and in the course thereof, to trade with any per¬ 
son, firm or corporation , except an enemy or ally of enemy 
or person acting for, on account of , or on behalf of, or for 
the benefit of, such enemy or ally of enemy not holding a 
license under this Act. 

“This license to continue to do business is granted upon 
the conditions: 

(1) The said Orenstein-Arthur Koppel Company, its at¬ 
torneys-in-fact, agents and employees, and the busi- 

ill ness conducted by it, and its property, assets, books, 
papers and records of any and all kinds, wherever 
located, shall at all times be and remain under such super¬ 
vision and control and subject to such limitations as the 
Alien Property Custodian may from time to time or other¬ 
wise exercise, prescribe and require: the licensee shall 
make such reports, in such form as the Alien Property 
Custodian may request; 

(2) That all expenses of the Alien Property Custodian 
in connection with and arising thereout shall be borne by 
the licensee; 

(3) That any part of the money or property of the li¬ 
censee shall be transferred, assigned, delivered or paid to 
the Alien Property Custodian at such time or times as he 
may require. 

“This license is revocable and subject to amendment or 
supplement in the discretion of the War Trade Board.” 
(Italics supplied) 

Thereafter, the claimant continued to operate its business 
under said license until June 15, 1918, when it was revoked. 
On September 11, 1918, the Alien Property Custodian 
seized all of the property located in the United States 
belonging to the claimant and sold and converted the same 
into cash. 
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On September 6, 1922, the claimant filed Claim No. 10263 
for the net profits which it had made in the United States 
while operating under the aforesaid license, and said claim 
was allowed by the President on December 28, 1922. 

It appears from the record that there was included in 
the claimant's property seized by the Alien Property Cus¬ 
todian certain monies which had been remitted to the claim¬ 
ant, during the license period, by certain persons, firms, and 
agencies in Cuba, San Domingo, Venezuela, and by the 
Pennsylvania Car & Manufacturing Company. In order 
to determine the amount of such remittances, The Alien 
Property Custodian employed Messrs. Maguire, Undeutscli 
& Maguire, Auditors and Accountants of Xew York City, to 
examine claimant’s books and accounts and make a report 
thereon. A report was duly made by said auditors which 
shows that the claimant’s American branch received as a 
result of accounts and bills receivable from customers in 
Cuba, during the period between October 6, 1917, and June 
15, 191S, $74,112.56; from customers in San Domingo $12,- 
751.00; from customers in Venezuela $3,724.62; from the 
Pennsylvania Car & Manufacturing Company $6,625.29, a 
total of $97,213.47. 

112 In explanation of the item of $6,625.29 received 
from the Pennsylvania Car & Manufacturing Com¬ 
pany, it appears from Schedule “D” of the auditor’s re¬ 
port that this amount had been received by the Pennsyl¬ 
vania Car & Manufacturing Company on accounts receiv¬ 
able from Peru between the ISth and 21st day of Septem¬ 
ber, 1917, and remitted by that subsidiary to the claimant 
on various dates between October 10th and October 15th, 
1917. 

The Alien Property Custodian has recommended that 
this claim be disallowed on the ground that, in his opinion, 
the Custodian was authorized to seize the money claimed 
herein, notwithstanding the license of the Government to 
the claimant, and states that if such money was rightfully 
seized the claimant is only entitled to recover 80 per cent 
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thereof, inasmuch as it is a corporation organized and ex¬ 
isting under the laws of Germany. 

AH of this money was due and owing to the claimant 
prior to October 6, 1917, the date of the enactment of the 
Trading with the Enemy Act, and its Branch in the United 
States could not have collected the same except by the au¬ 
thority of a license from the Government. If it had not 
been for the license, the monev undoubtedly* would have 
been retained in Central and South America, and, there¬ 
fore, would not have come within the jurisdiction of the 
United States so that it could be seized by the Alien Pro- 
erty Custodian. 

The license specifically provided that the claimant might 
“continue to do business, and in the course thereof, to trade 
with any person, firm or corporation, except an enemy or 
ally of enemy or person acting for, on account of, or on 
behalf of, or for the benefit of, such enemv or allv of enemv 
not holding a license under this Act”. It does not appear 
that any of the persons from whom the claimant received 
payment of these accounts was an enemy or ally of an 
enemv within the meaning of the Trading with the Enemv 
Act. 

The Government by this license gave an enemy specific 
authority to trade with persons outside the United States 
and the natural implication from such license would be 
that the Government would treat as non-enemv any prop¬ 
erty brought within the country by reason of such license. 

After the declaration of war by the United States against 

Germanv the Government issued licenses to various enemy* 
• •> 

insurance companies which were doing business in the 

United States authorizing them to continue such business, 

anc} after the end of the yvar these companies filed claims 

with the Alien Property Custodian to recover the profits 

made by them yvhile operating under such licenses and their 

claims yvere duly approved by this Department and alloyved 

by the President and the amount of the profits made by 

theijn during the license period were returned on the theory 
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that it was not the intention of Congress that profits made 
by an enemy while operating under a license should be a 
subject of seizures by the Alien Property Custodian. The 
last of such claims was that of the Swiss National Insur¬ 
ance Company, which was allowed by President Coolidge 
on June 15, 1925. 

113 In the claim of Frederico A. Albert, which was 
allowed by the President on December 8, 1925, the 
claimant was a German citizen and an enemy under the 
Trading with the Enemy Act. He had certain insurance 
policies of the Equitable Life Assurance Company of New 
York. The Custodian demanded the matured value of the 
policies from said company after the enactment of the Trad¬ 
ing with the Enemv Act. The claimant contended that he 
was entitled to recover the amount due under the policies 
on the ground that the Custodian had no right to seize the 
same because the insurance company had been given a 
license by the Government to continue its business and col¬ 
lect premiums on its policies in enemy territory, and he, 
therefore, had an implied license to pay the premiums, and 
that consequently the proceeds of the policies were not sub¬ 
ject to seizure. That claim did not present as strong a case 
as the instant claim. 

In the English case of Fenton v. Pearson, 15 East. 419, 
426, a license was granted by the Crown to a British mer¬ 
chant to send a ship in ballast to an enemy port and to 
there receive and load a cargo and import it into England. 
The Court held that this license legalized the purchase made 
by the subject and also legalized the sale made by the enemy, 
and that the enemy vendor had the right to stop the goods 
in transit after an insolvency of the vendee, there being 
only a part payment for the goods. 

Lord Ellenborough, C. J., in delivering the opinion of 
the Court said: 

“The crown does not give to any man a roving commis¬ 
sion to steal from or defraud even its enemies of their 
property; if it authorize a subject to buy goods from an 
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enemy it must be taken to authorize the enemy to sell them. 
The alien enemy, therefore, has a right to stand in Court 
as defending a legal contract for the sale of his goods, 
authorized by the King's license, with the power incident to 
such a contract: and I should be ashamed to be the sub¬ 
ject of a country which should be so base as to hold out a 
lure to aliens to sell their property to its own subjects, and 
then enable the vendees, as soon as the property was thus 
brought within their grasp, to seize and apply it to their 
own use, without paying the owners for it . . . Then giving 
the bankrupt traders the benefit of making them privies to 
this license, which is addressed to Messrs. Schroder & 
Homan, on behalf of themselves and other British and neu¬ 
tral merchants: and giving them the benefit of a license 
to purchase goods of the enemy, which I presume was the 
purpose intended by the license; though if construed ac¬ 
cording to the strict letter of it, it is not a license to buv, but 
to load a cargo; but such a construction would outrage com¬ 
mon sense, and therefore I consider it as a license to them 
to purchase the goods at Archanger, or other port in the 
White Sea, and to contract with the enemy for that pur¬ 
pose: then it legalizes the purchase and contract with the 
enemy; it gives to both parties the benefit of the con- 
114 tracts; it therefore authorizes the vendors to stop 
the goods while in transit for securing payment, and 
fonthat purpose to employ an agent in this country on their 
behalf. Any other construction of the license than this 
would be holding out to Europe that this country would 
allure foreigners by the King’s license to send their goods 
to this country, and then take the goods without paying for 
them.” 

Xo claims similar to this have been filed with the Alien 
Property Custodian other than the aforesaid claims for 
profits which were made by certain claimants while operat¬ 
ing under licenses from the Government, all of which have 
been paid. It is evident that the money claimed herein 
would not have been brought into the United States except 
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by reason of the license issued to the claimant by the Gov¬ 
ernment. The license was an invitation to the claimant to 
bring: the money into the country and it implied that such 

monev would not be seized bv our Government. Under such 
« * 

circumstances there should be no determination that there 
was a rightful seizure thereof unless there was some ex¬ 
press provision of law authorizing such seizure and there 
is no such provision to be found in the statute. Evidently 
it was not the intention of Congress that property brought 
into the country under a license should be seized. The pur¬ 
pose of the Trading with the Enemy Act is clearly empha¬ 
sized in the case of American Exchange National Bank v. 
Palmer, 256 Fed. 680, 682, in which the Court said: 

“The broad general purposes of the Trading with the 
Enemy Act included the prohibition of commercial rela¬ 
tions, except in some circumstances under executive license 
and the capture and custody of enemy property, so as to 
prevent advantages which would come to the enemy of using 
such resources.” 

In the case of Miller v. Robinson, 266 U. S. 243, 248, the 
Supreme Court said: 

“At the time of the passage of the act, a large amount of 
property was owned and much business was carried on by 
alien enemies and their allies in this country. Congress de¬ 
termined that their property should be taken over and that 
trade with them should cease. The purpose was to weaken 
enemy countries by depriving their supporters of power to 
give aid. But the seizure of the money and property of 
enemies and their allies would tend to hinder and might 
embarrass or ruin those having business transactions with 
them. By the taking, the property seized would be put out 
of reach of persons claiming it and beyond the power of 
creditors to attach it for debt. The purpose of Sec. 9 was to 
prevent or lessen losses and inconvenience liable to result 
to non-enemv persons. This provision is highly remedial 
and should be liberally construed to effect the purposes of 
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Congress and to give remedy in all cases intended to be 
covered.” 

115 Inasmuch as this Claimant, acting in good faith, 
brought the monev claimed herein into the United 
States during the period of the war under a license granted 
to it bv the Government, and as such monev was received 
in payment for goods shipped from the United States, it is 
my opinion that the Alien Property Custodian should not 
have seized said money, and that the same should now be 
returned to the claimant. 

I, therefore, recommend that this claim be allowed, less 
taxes, proper charges and administrative expenses. 

Respectfully, 

WILLIAM D. MITCHELL, 

At to me y Gene ral. 

The President, 

The White House. 

117 HC :AL 
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Exhibit 10 

Department of Justice 
Washington 


Application for Executive Allowance 

And the return of property held by the Alien Property Cus¬ 
todian in .behalf of Allianz Insurance Company of Berlin. 

Submitted with record by Alien Property Custodian for 
action by Attorney General and presented by Attorney 
General with opinion. 
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Department of Justice 

May 16th, 1923 Claimant: Allianz Insurance Company 
of Berlin. Claim No. 11&S5. Trust No. 607. Property 
value: To be determined by audit. Nature of claim: Claim¬ 
ant petitions return of profits gained while operating under 
general and special licenses. Recommendation of Alien 
Property Custodian: Favorable. Opinion of Attorney 
General: Favorable, in that this is a claim for profits gained 
by the United States branch of a German insurance com¬ 
pany while operating under general and special licenses. 

A. T. SEYMOUR, 

Acting Attorney General 

The White House 

June 19, 1923. Approved. 

WARREN G. HARDING 
118 My dear Mr. President: 

This claim is presented by the Allianz Insurance Com¬ 
pany of Berlin, for the return of profits gained by the 
claimant company while conducting its business in the 
United States under general and special licenses from the 
period of April 6,1917, to November IS, 1918. 

This claim is analogous to the Nord-Deutsche Insurance 
Company, Mannheim Insurance Company, and Munich Re¬ 
insurance Company cases. The claims filed by these com¬ 
panies were allowed for the profits gained during the 
periods of the respective licenses. 

On April 6, 1917, the date of the declaration of war 
against the Imperial German Government by the United 
States, the President issued a proclamation authorizing the 
United States branches of German Insurance companies to 
continue to do business in the United States as though a 
state of war did not exist. On July 13, 1917, said general 
license was revoked in part, as follows: 
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“• * * that such branch establishments of German Insur¬ 
ance Companies now engaged in the transaction of busi¬ 
ness in the United States pursuant to the laws of the several 
States are hereby prohibited from continuing the transac¬ 
tion of the business of marine and war risk insurance either 
as direct insurers or reinsurers; and all individuals, firms, 
and insurance companies incorporated under the laws of 
any of the States or Territories of the United States, or 
of any foreign country, and established pursuant to the laws 
of such states and now engaged in the United States in the 
business of marine and war risk insurance either as direct 
insurers or re-insurers are hereby prohibited from re-insur¬ 
ing with companies incorporated under the laws of the Ger¬ 
man Empire, no matter where located: and all persons in the 
United States are prohibited from insuring against marine 
or war risks with insurance companies incorporated under 
the laws of the German Empire or with individuals, firms, 
and insurance companies incorporated under the laws of any 
of the States or Territories of the United States or of any 
foreign country and now engaged in the business of marine 
or war risk insurance in the United States, which re-insur¬ 
ance business originating in the United States with com¬ 
panies incorporated under the laws of the German Empire, 
no matter where located. 

119 “The foregoing prohibition shall extend and op¬ 
erate as to all existing contracts for insurance and 
reinsurance which are hereby suspended for the period of 
the war, except that they shall not operate to vitiate or pre¬ 
vent the insurance or reinsurance of, and that payment or 
receipt of, premiums on insurance or reinsurance under 
existing contracts on vessels or interest at risk on the date 
of this proclamation, and such insurance or re-insurance, if 
for a voyage, shall continue in force until arrival at des¬ 
tination, and if for time, until thirty days from the date of 
this proclamation, but if on a voyage at that time, until the 
arrival at destination. 

“Nothing herein shall be construed to operate to prevent 
the payment or receipt of any premium, return premium, or 
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claim now due or which may become due on or in respect 
to insurance or re-insurance not prohibited by this proc¬ 
lamation/’ 

The conditions contained in the Presidential proclama¬ 
tions of April 6, 1917, and of July 13, 1917, obtained until 
the passage of the Trading with the Enemy Act on October 
6, 1917. The provisions of said Act provided that German 
insurance and reinsurance companies operating in the 
United States, should, within thirty days, make application 
for special licenses in order to continue the conduct of their 
business. The following is quoted from the Trading with 
the Enemy Act with regard thereto: 

“For a period of thirty days after the passage of this 
Act, and further pending the entry of such order by the 
President, after application made by any enemy or ally of 
enemy insurance or reinsurance company, within such 
thirty days as above provided, the provisions of the Presi¬ 
dent’s proclamation of April sixth, nineteen hundred and 
seventeen, relative to agencies in the United States of cer¬ 
tain insurance companies, as modified by the provision of 
the President’s proclamation of July thirteenth, nineteen 
hundred and seventeen, relative to marine and war risk in¬ 
surance, shall remain in full force and effect so far as it 
applies to such German insurance companies, and the con¬ 
ditions of said proclamation of April sixth, nineteen hun¬ 
dred and seventeen, as modified by said proclamation of 
July thirteenth, nineteen hundred and seventeen, 
120 shall also during said period of thirty days after the 
passage of this Act, and pending the order of the 
President as herein provided, apply to any enemy or ally 
of enemy insurance or re-insurance company, anything in 
this Act to the contrary notwithstanding. It shall be un¬ 
lawful for any enemy or ally of enemy insurance or re¬ 
insurance company, to whom license is granted, to transmit 
out of the United States any funds belonging to or held 
for the benefit of such company or to use any such funds as 
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the basis for the establishment directly or indirectly of any 
credit within or outside of the United States to, or for the 
benefit of, or on behalf of, or on account of, an enemy or 
allv of enemy.” 

In accordance with the provisions of the Trading with the 
Enemy Act, as quoted above, the Allianz Insurance Com¬ 
pany made application for a license to continue to do busi¬ 
ness, and under date of November 27, 1917, a license was 
issued by the Treasury Department, granting said company 
the privilege to continue to do marine and inland insurance 
business under certain conditions. A copy of the license 
issued in the premises is attached hereto and made a part 
hereof. Under date of May 8, 1918 a new license was 
granted to the Allianz Insurance Company, by which said 
insurance company was authorized to continue to do marine 
and inland insurance business under certain restrictions. 
This new license superseded and revoked the license granted 
as of November 27,1917. A copy of said license is attached 
hereto and made a part hereof. The latter license continued 
in effect until the Alien Property Custodian demanded the 
assets of the United States Branch of the Allianz Insurance 
Company, which demand was served on November 18, 1918, 
which date terminated the license. 

As the principle involved in this case is exactly in point 
with previous cases before this Department, which were al¬ 
lowed it is my recommendation this claim be allowed for 
the undivided profits accruing to the United States branch 
of the Allianz Insurance Company during the period which 
said insurance company was carrying on its business under 
the general and special licenses, as set out above, more par¬ 
ticularly as follows: All undivided profits gained from the 
period April 6, 1917 to July 13, 1917, inclusive; undivided 
profits accruing on business conducted within the scope of 
the proclamation of July 13, 1917, from July 14, 1917, to 
October 5,1917, inclusive: undivided profits gained on busi¬ 
ness conducted within the scope of the provisions of 
121 the special licenses from October 6, 1917, to Novem- 
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ber 18, 1918, which special licenses are attached here¬ 
to and made a part hereof. It is further recommended the 
Alien Property Custodian be authorized to employ ac¬ 
countants to audit the books of the Allianz Insurance Com¬ 
pany with a view to ascertain the undivided profits earned 
during the period of the general and special licenses, as set 
out above, and on the termination of such audit that he ad¬ 
vise this Department of the amounts found due, whereupon 
orders may issue in the amounts ascertained to be property 
returnable under this caption. 

Respectfully, 

(sgd.) A. T. SEYMOUR, 

Acting Attorney General. 

The President, 

The White House. 

123 HC :AL 
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Exhibit 11 

Department of Justice 
Washington 


Application for Executive Allowance 

And the return of property held by the Alien Property Cus¬ 
todian in behalf of Prussian Life Insurance Company 

Submitted with record by Alien Property Custodian for 
action by Attorney General and presented by Attorney 
General with opinion. 
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Department of Justice 

Mav 29, 1923 Claimant: Prussian Life Ins. Co. Claim 
Xo. 12745 Trust Xo. Property value: To be deter¬ 
mined by audit. Xature of claim: Claimant petitions re¬ 
turn of profits gained while operating under general and 
special licenses. Recommendation of Alien Property Cus¬ 
todian: Favorable. Opinion of Attorney General: Favor¬ 
able, in that this is claim for profits gained by the United 
States branch of a German insurance company while op¬ 
erating under general and special licenses. 

A. T. SEYMOUR, 

Acting Attorney General. 

The White House 

June 19, 1923 Approved: 

WARREX G. HARDIXG 
124 My dear Mr. President: 

This claim is presented by the Prussian Life Insurance 
Cpmpany, for the return of profits gained by the claimant 
company while conducting its business in the United States 
under general and special licenses for the period April 6, 
1917, to 12 M. Xovember 18, 1918. 

This claim is analogous to the Xord-Deutsche, Mannheim, 
and Munich Reinsurance Company cases. The claims filed 
by these companies were allowed for the profits gained dur¬ 
ing the periods of the respective licenses. 

On April 6, 1917, the date of the declaration of war 
against the Imperial German Government by the United 
States, the President issued a proclamation authorizing the 
United States branches of German insurance companies to 
continue to do business in the United States as though a 
a state of war did not exist. On July 13, 1917, said general 
license was revoked insofar as it concerned marine and war 
risk insurance. However, as the Prussian Life Insurance 
Company was engaged in the business of life insurance the 
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provisions contained in said proclamation of July 13, 1917, 
are not applicable to this claimant. 

The operations of the United States branches of German 
insurance and reinsurance companies in the United States 
were governed by the Presidential proclamations of April 
6, 1917, and of July 13,1917, until the passage of the Trad¬ 
ing with the Enemy Act as of October 6, 1917. The pro¬ 
visions of said Act provided that German insurance and re¬ 
insurance companies engaged in business in the United 
States should, within thirty days, make application for spe¬ 
cial licenses in order to continue the operation of their busi¬ 
ness. The following provision, quoted from the Trading 
with the Enemy Act, is applicable thereto: 

“For a period of thirty days after the passage of this 
Act, and further pending the entry of such order by the 
President, after application made by any enemy or ally of 
enemy insurance or reinsurance company, within such thirty 
days as above provided, the provisions of the President’s 
proclamation of April sixth, nineteen hundred and seven¬ 
teen, relative to agencies in the United States of certain in¬ 
surance companies, as modified by the provisions of the 
President’s proclamation of July thirteenth, nineteen hun¬ 
dred and seventeen, relative to marine and war risk insur¬ 
ance, shall remain in full force and effect so far as it 
125 applies to such German insurance companies, and the 
conditions of said proclamation of April sixth, nine¬ 
teen hundred and seventeen, as modified by said proclama¬ 
tion of July thirteenth, nineteen hundred and seventeen, 
shall also during said period of thirty days after the pas¬ 
sage of this Act, and pending the order of the President as 
herein provided, apply to any enemy or ally of enemy in¬ 
surance or re-insurance company, anything in this Act to 
the contrarv notwithstanding. It shall be unlawful for anv 
enemy or ally of enemy insurance or re-insurance company, 
to whom license is granted, to transmit out of the United 
States any funds belonging to or held for the benefit of such 
company or to use any such funds as the basis for the es- 
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tablishment directly or indirectly of any credit within or 
outside of the United States to, within or outside of the 
United States to, or for the benefit of, or on behalf of, or on 
account of, an enemv or allv of enemv.” 

In accordance with the provisions of the Trading with the 
Enemy Act, as quoted above, the Prussian Life Insurance 
Company made application for a license to continue to do 
business, and under date of November 27, 1917, a license 
was issued by the Treasury Department, granting said com¬ 
pany the privilege to continue to do life insurance business, 
subject to certain restrictions. A copy of the license issued 
in the premises is attached hereto and made a part hereof. 
Under date of July 1, 1918 a revised license was granted to 
the Prussian Life Insurance Company, by virtue of which 
said insurance company was authorized to continue its op¬ 
erations with respect to life insurance business, subject to 
the restrictions contained in the license. The license of 
July 1,1918, superseded and revoked the license granted on 
November 27,1917. The conditions contained in the license 
of July 1, 1918, further abridged the operations of said 
Prussian Life Insurance Company in this, to-wit: “That no 
new insurance, re-insurance or retrocession shall be writ¬ 
ten, effected, or accepted after the date of issuance of this 
'icense, except in respect to contracts existing at the date 
hereof.” . . . For further provisions of the license you are 
respectfully referred to the copy which is attached hereto 
and made a part hereof. The license of July 1, 1918, con¬ 
tinued in full force and effect until November 18,1918. 
126 As the principle involved in this case is exactly in 
point with previous cases before this Department, 
which were allowed, it is my recommendation this claim be 
allowed for the undivided profits accruing to the United 
States branch of the Prussion Life Insurance Company dur¬ 
ing the period which said insurance company was carrying 
on its business under the general and special licenses set out 
above, more particularly as follows: All undivided profits 
gained for the period April 6, 1917, to October 5, 1917, in- 
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elusive; undivided profits gained from October 6, 1917, to 
November 18, 1918, by reason of business conducted within 
the scope of the provisions of the special licenses, which 
special licenses are attached hereto and made a part here¬ 
of. 

In the letter of the Alien Property Custodian of May 24, 
1923, transmitting this claim to this Department, it is stated 
there is at present in litigation a suit filed against the Prus¬ 
sian Life Insurance Company by the Manhattan Insurance 
Company of New York, involving $66,1S4.36. It is further 
recommended that in respect of the determination of the 
instant claim that in case of allowance an amount to be 
withheld sufficient to cover the sum involved in the afore¬ 
said suit in case of a final determination in favor of the 
plaintiff company. 

It is further recommended the Alien Property Custodian 
be authorized to employ accountants to audit the books of 
the Prussian Life Insurance Company with a view to as¬ 
certaining the undivided profits earned during the period 
of the general and special licenses, as set out above, and 
on the termination of said audit that he advise this De¬ 
partment of the amounts found due, whereupon orders may 
issue in the amounts ascertained to be property returnable 
under this caption. 

Respectfully, 

A. T. SEYMOUR, 

Acting Attorney General. 

The President, 

The IVhite House. 
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Exhibit 12 

Department of Justice 
Washington 


i Application for Executive Allowance. 

And the return of property held by the Alien Property Cus¬ 
todian in behalf of Cologne Reinsurance Co. 

Department of Justice 

May 17, 1923 Claimant: Cologne Reinsurance Company 
Claim Xo. 11914 Trust Xo. 14036 Property value: to be 
determined by audit. Xature of claim: Claimant petitions 
return of profits earned from April 6,1917, to Xovember 5, 
191S. Recommendation of Alien Property Custodian: 
Qualified recommendation. Opinion of Attorney General: 
Favorable to allowance of claim in principle for the period 
from April 6, 1917, to Xovember 5, 1917; unfavorable for 
the remaining period. 

(sgd) A. T. SEYMOUR 

Acting Attorney General . 

The White House 

June 19, 1923. Approved, 

i Sgd. WARREX G. HARDIXG. 

129 Mv dear Mr. President: 

* 

This claim is presented by the Cologne Reinsurance Com¬ 
pany for the return of profits accruing to said company by 
reason of the general licenses authorizing the United States 
branches of German insurance and reinsurance companies 
to continue to carry on their business according to the pro¬ 
visions contained in the Presidential proclamations of April 
6, 1917, and July 13,1917. Similar claims have been before 
this Department and have been favorably determined with 
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respect to German insurance companies operating in the 
United States in the matter of profits earned during the 
period of license. This claim is analogous to the other 
claims presented in respect to the general license contained 
in the Presidential Proclamation of April 6, 1917, as modi¬ 
fied by the Presidential Proclamation of July 13, 1917, 
which license authorized such insurance companies to con¬ 
tinue operations in the United States until the enactment 
of the Trading with the Enemy Act as of October 6, 1917. 
The Trading with the Enemy Act provided as follows: 

“Sec. 4 (a) Every enemy or ally of enemy insurance or 
reinsurance company, and every enemy or ally of enemy, 
doing business within the United States through an agency 
or branch office, or otherwise, may, within thirty days after 
the passage of this Act, apply to the President for a license 
to continue to do business: and, within thirty days after 
such application, the President may enter an order either 
granting or refusing to grant such license. The license, if 
granted, may be temporary or otherwise, and for such 
period of time, and may contain such provisions and con¬ 
ditions regulating the business, agencies, managers and 
trustees and the control and disposition of the funds of the 
company, or of such enemy or ally of enemy, as the Presi¬ 
dent shall deem neeessarv for the safetv of the United 
States; and any license granted hereunder may be revoked 
or regranted or renewed in such manner and at such times 
as the President shall determine: Provided, however, That 
reasonable notice of his intent to refuse to grant a license 
or to revoke a license granted to any reinsurance company 
shall be given by him to all insurance companies incor¬ 
porated within the United States and known to the Presi¬ 
dent to be doing business with such reinsurance company: 
Provided further, That no insurance company, organized 
within the United States, shall be obligated to continue anv 
existing contract, entered into prior to the beginning of the 
war, with any enemy or ally of enemy insurance or rein¬ 
surance company, but any such company may abrogate and 
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cancel any such contract by serving thirty day’s notice in 
writing upon the President of its election to abrogate 
130 such contract. 

“For a period of thirty days after the passage of 
this Act, and further pending the entry of such order by the 
President, after application made by any enemy or ally of 
enemy insurance or reinsurance company, within such 
thirty days as above provided, the provisions of the Presi¬ 
dent’s proclamation of April sixth, nineteen hundred and 
seventeen, relative to agencies in the United States of cer¬ 
tain insurance companies, as modified by the provisions of 
the President’s proclamation of July thirteenth, nineteen 
hundred and seventeen, relative to marine and war-risk in¬ 
surance, shall remain in full force and effect so far as it 
applies to such German insurance companies, and the con¬ 
ditions of said proclamation of April sixth, nineteen hun¬ 
dred and seventeen, as modified by said proclamation of 
July thirteenth, nineteen hundred and seventeen, shall also 
during said period of thirty days after the passage of this 
Act, and pending the order of the President as herein pro¬ 
vided, apply to any enemy or ally of enemy insurance or re¬ 
insurance company, anything in this Act to the contrary 
notwithstanding. It shall be unlawful for any enemy or 
ally of enemy insurance or reinsurance company, to whom 
license is granted, to transmit out of the United States anv 
funds belonging to or held for the benefit of such company 
or to use any such funds as the basis for the establishment 
directly or indirectly of any credit within or outside of the 
United States to, or for the benefit of, or on behalf of, or on 
accpunt of, an enemy or ally of enemy. 

• •*•••#*#• 

“If no license is applied for within thirty days after the 
passage of this Act, or if a license shall be refused to any 
enemy or ally of enemy, whether insurance or reinsurance 
company or other person, making application, or if any 
license granted shall be revoked by the President, the pro¬ 
visions of sections three and sixteen hereof shall forthwith 
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apply to all trade or to any attempt to trade with, to, from, 
for, by, on account of, or on behalf of, or for the benfit of 
such company or other person:* * *”. 

With respect to the application and granting of a license 
as authorized by the statute, the President, on October 12, 
1917, issued an Executive Order delegating the several pow¬ 
ers conferred upon him by the Act. With respect to the 
application and granting of a license to German insurance 
and reinsurance companies operating in the United States, 
the following is quoted from said Executive Order as per¬ 
taining thereto: 

131 “XII. I further authorize the Secretary of the 
Treasury to grant a license under such terms and con¬ 
ditions as are not inconsistent with law or to withhold or re¬ 
fuse the same to anv ‘enemv’ or ‘allv of enemv’ insurance 

• % • * 

or reinsurance company doing business within the United 
States through an agency or branch office or otherwise, 
which shall make application within 30 days of October 6, 
1917.” 

It appears that the Cologne Reinsurance Company failed 
to make application for a license to continue carrying on its 
business in the United States and it does not appear that 
any license w~as ever granted to it by the Secretary of the 
Treasury. The record does not disclose, nor is it ascer¬ 
tained, wffiy the Cologne Reinsurance Company failed to 
take advantage of the statute and Executive Order issued 
thereunder with respect to availing itself of the license. 
Claimant’s application for the return of profits earned sets 
out that— 

“* * * After the Trading with the Enemy Act went into 
effect, and on November 5, 1917, no further cessions of re¬ 
insurance w^ere made under said treaty, but by permission 
of the Alien Property Custodian the running off of the then 
existing portfolio of reinsurance w^as continued as there¬ 
tofore, the Cologne Reinsurance Company being given un¬ 
til November 5, 1918, to complete the liquidation of its af- 
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fairs and to turn over at the end of that time to the Alien 

Property Custodian all of its assets in the United States. 
# * * > > 


The question arises as to whether or not, accepting such 
allegation as bonafide, the absence of a specific license as 
provided for in the statute and Executive Order issued 
thereunder, the claimant company would be entitled to re¬ 
cover profits earned. The theory by which an enemy license 
is taken out of the category of “enemy” is that the granting 
of the license is an invitation to forego the hazards incident 
to war, and it is conceded that such licensee becomes to all 
intent and purpose an alien friend during the period of such 
license. The statute is plain that all such insurance or re¬ 
insurance companies were to make application for a license 
within thirty days after the passage of the Trading with the 
Enemy Act as of October 6, 1917. It was further provided 
that during the pendency of the application and until the 
executive authority had acted thereon a period of thirty 
days grace was granted to such concerns and during this 
time the Presidential Proclamation of April 6, 1917, as 
modified by the proclamation of July 13, 1917, should gov¬ 
ern such insurance companies in the method of their op¬ 
eration in the United States. Under the statute it is clear 
that it was the intent that all such concerns should 
132 make application for a license. This the claimant 
company apparently failed to do, and, therefore, it 
cannot be considered as being taken out of the category of 
“enemy” subsequent to November 5, 1917. 

It is my recommendation that this claim be allowed in 
thei matter of the undivided profits earned during the period 
from April 6, 1917, until November 5,1917. This period in¬ 
cludes thirty days grace authorized by the Trading with the 
Enpmy Act, during which time such an insurance company 
had the privilege of making application for a license. The 
proclamation of July 13, 1917, does not apply in this case, 
for the reason that the Cologne Reinsurance Company was 
engaged in the transaction of fire reinsurance business in 
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the United States, and, as the proclamation of July 13,1917, 
restricted German insurance and reinsurance companies 
only in the matter of marine and war risk insurance, this 
claimant is entitled to all the profits earned from April 6, 
1917, until November 5, 1917, inclusive. 

It is recommended that this claim be allowed in principle 
and that the Alien Property Custodian be authorized to 
employ accountants to audit the books of the Cologne Re¬ 
insurance Company in order to ascertain the amount of the 
undivided profits for the period indicated above, and that 
upon the ascertainment of the amount returnable under this 
caption the Alien Property Custodian inform this Depart¬ 
ment, whereupon orders will issue for the amount found 
due. 

Respectfully, 

(sgd) A. T. SEYMOUR, 

Acting Attorney General. 

The President, 

The White House. 
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Application for Executive Allowance 

And the return of property held by the Alien Property Cus¬ 
todian in behalf of Mercury Reinsurance Company. 
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Submitted with record by Alien Property Custodian for 
action by Attorney General and presented by Attorney Gen¬ 
eral with opinion. 

i Department of Justice 

May 16th, 1923. Claimant: Mercury Reinsurance Com¬ 
pany. Claim No. 11915 Trust No. 6036 Property value: 
To be determined by audit. Nature of claim: Claimant pe¬ 
titions return of profits gained while operating under gen¬ 
eral and special licenses. Recommendation of Alien Prop¬ 
erty Custodian: Favorable. Opinion of Attorney General: 
Favorable, in that this is a claim for profits gained by the 
United States branch of a German insurance company w T hile 
operating under general and special licenses. 

i (Sgd.) A. T. SEYMOUR, 

, Acting Attorney General. 

The White House 

June 19,1923. Approved, 
i (Signed) WARREN G. HARDING. 

135 My dear Mr. President: 

This claim is presented by the Mercury Reinsurance 
Company, for the return of profits gained by the claimant 
company while conducting its business in the United States 
under general and special licenses for the period April 6, 
1917, to December 31, 191S. 

This claim is analogous to the Nord-Deutsche Insurance 
Company, Mannheim Insurance Company, and Munich Re¬ 
insurance Company cases. The claims filed by these com¬ 
panies were allowed for the profits gained during the 
periods of the respective licenses. 

On April 6, 1917, the date of the declaration of war 
against the Imperial German Government by the United 
States, the President issued a proclamation authorizing 
the United States branches of German insurance companies 
to continue to do business in the United States as though a 
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state of war did not exist. On July 13, 1917, said general 
license was revoked insofar as it concerned marine and 
war risk insurance. However, as the Mercury Reinsurance 
Company was engaged in the business of life insurance the 
provisions contained in said proclamation of July 13, 1917, 
are not applicable to this claimant. 

The operations of the United States branches of German 
insurance and reinsurance companies in the United States 
were governed by the Presidential proclamations of April 
6,1917, and of July 13, 1917, until the passage of the Trad¬ 
ing with the Enemy Act as of October 6, 1917. The pro¬ 
visions of said Act provided that German insurance and 
reinsurance companies engaged in business in the United 
States should, within thirty days, make application for spe¬ 
cial licenses in order to continue the operation of their 
business. The following provision quoted from the Trad¬ 
ing with the Enemy Act, is applicable thereto: 

“For a period of thirty days after the passage of this 
Act, and further pending the entry of such order by the 
President, after application made by any enemy or ally of 
enemy insurance or reinsurance company, within such thirty 
days as above provided, the provisions of the President’s 
proclamation of April sixth, nineteen hundred and seven¬ 
teen, relative to agencies in the United States of certain in¬ 
surance companies, as modified by the provisions of the 
President’s proclamation of July thirteenth, nineteen hun¬ 
dred and seventeen, relative to marine and war risk in¬ 
surance, shall remain in full force and effect as far 
136 as it applies to such German insurance companies, 
and the conditions of said proclamation of April 
sixth, nineteen hundred and seventeen, as modified by said 
proclamation of July thirteenth, nineteen hundred and 
seventeen, shall also during said period of thirty days after 
the passage of this Act, and pending the order of the 
President as herein provided, apply to any enemy or ally 
of enemy insurance or reinsurance company, anything in 
this Act to the contrary notwithstanding. It shall be unlaw- 



112 


ful for anv enemv or allv of enemv insurance or reinsurance 
company, to whom license is granted, to transmit out of the 
United States any funds belonging to or held for the bene¬ 
fit of such company or to use any such funds as the basis 
for the establishment directly or indirectly of any credit 
within or outside of the United States to, or for the benefit 
of, or on behalf of, or on account of, an enemy or ally of 
enemy.” 

In accordance with the provisions of the Trading with 
the Enemy Act, as quoted above, the Mercury Reinsurance 
Company made application for a license to continue to do 
business, and under date of November 27, 1917, a license 
was issued by the Treasury Department, granting said com¬ 
pany the privilege to continue to do life insurance business, 
subject to certain restrictions. A copy of the license issued 
in the premises is attached hereto and made a part hereof. 
Under date of July 1,191S, a revised license was granted to 
the Mercury Reinsurance Company, by virtue of which said 
insurance company was authorized to continue its opera¬ 
tions with respect to life insurance business, subject to the 
restrictions contained in the license. The license of July 1, 
1918, superseded and revoked the license granted on No¬ 
vember 27, 1917. A copy of the license of July 1, 1918, is 
attached hereto and made a part hereof. The license of 
July 1,1918, continued in full force and effect until Decem¬ 
ber 31, 1918. 

As the principle involved in this case is exactly in point 
with previous cases before this Department, which were al¬ 
lowed, it is my recommendation this claim be allowed for the 
undivided profits accruing to the United States branch of 
the Mercury Reinsurance Company during the period which 
said insurance company was carrying on its business under 
theigeneral and special licenses set out above, more partic¬ 
ularly as follows: All undivided profits gained for the 
period April 6,1917, to October 5,1917, inclusive; undivided 
profits gained from October 6, 1917 to December 31, 1918, 
by Reason of business conducted within the scope of the 
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provisions of the special licenses, which special licenses are 
attached hereto and made a part hereof. It is further rec¬ 
ommended the Alien Property Custodian be authorized to 
employ accountants to audit the books of the Mercury 
137 Reinsurance Company with a view to ascertaining 
the undivided profits earned during the period of the 
general and special licenses, as set out above, and on the 
termination of said audit that he advise this Department 
of the amounts found due, whereupon orders may issue in 
the amounts ascertained to be properly returnable under 
this caption. 

Respectfully, 

(Sgd.) A. T. SEYMOUR, 

Acting Attorney General. 

The President, 

The White House. 
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Appli'ation for Executive Alloiuance 

And the return of property held by the Alien Property Cus¬ 
todian in behalf of Aachen and Munich Fire Insurance Co. 
of Munich. 
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Submitted with record by Alien Property Custodian for 
action by Attorney General and presented by Attorney 
General with opinion. 

Department of Justice 

September 25th, 1923. Claimant: Aachen & Munich Fire 
Insurance Co. of Munich. Claim No. 13774. Trust No. 
860. Property value: To be determined by audit. Nature 
of Claim: Claimant petitions return of profits gained 
while operating under general and special licenses. Rec¬ 
ommendation of Alien Property Custodian: Favorable. 
Opinion of Attorney General: Favorable in that this is a 
claim for profits gained by the United States Branch of a 
German insurance company while operating under general 
and special licenses. 

H. M. DAUGHERTY, 
Attorney General. 

The White House 

Oct. 8, 1923. Allowed. 

Sgd. CALVIN COOLIDGE 
140 Mv dear Mr. President: 

This claim is presented by the Aachen & Munich Fire In¬ 
surance Company for the return of profits gained by the 
claimant company while conducting its business in the 
United States under general and special licenses for the 
period April 6, 1917, to November 18, 1918. 

This claim is analogous to the Nord-Deutsche Insurance 
Company, Mannheim Insurance Company, and Munich Re¬ 
insurance Company cases, heretofore favorably determined. 
The claims filed by these companies were allowed for the 
profits gained during the periods of the respective licenses. 

On April 6, 1917, the date of the declaration of the war 
against the Imperial German Government by the United 
States, the President issued a proclamation authorizing the 
United States branches of German insurance companies to 
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continue to do business in the United States as though a 
state of war did not exist. On July 13, 1917, said general 
license was revoked, insofar as it concerned marine and war 
risk insurance. However, as the Aachen & Munich Fire 
Insurance Company was engaged in the business of fire 
and tornado insurance the provisions contained in said proc¬ 
lamation of July 13, 1917, are not applicable to this claim¬ 
ant. 

The operations of the United States branches of German 
insurance and reinsurance companies in the United States 
were governed by the Presidential proclamations of April 
6,1917, and of July 13, 1917, until the passage of the Trad¬ 
ing with the Enemy Act as of October 6, 1917. The provi¬ 
sions of said Act provided that German insurance and re¬ 
insurance companies engaged in business in the United 
States should, within thirty days, make application for spe¬ 
cial licenses in order to continue the operation of their busi¬ 
ness. The following provision, quoted from the Trading 
with the Enemy Act, is applicable thereto: 

“For a period of thirty days after the passage of this Act, 
and further pending the entry of such order by the Presi¬ 
dent, after application made by an enemy or ally of enemy 
insurance or reinsurance company, within such thirty days 
as above provided, the provisions of the President’s Proc¬ 
lamation of April sixth, nineteen hundred and seventeen, 
relative to agencies in the United States of certain insur¬ 
ance companies, as modified by the provisions of the Presi¬ 
dent’s proclamation of July thirteenth, nineteen hundred 
and seventeen, shall remain in full force and effect so far 
as it applied to such (German insurance companies, and 
the conditions of said proclamation of April sixth, 
141 nineteen hundred and seventeen, as modified by said 
proclamation of July thirteenth, nineteen hundred 
and seventeen, shall also during said period of thirty days 
after the passage of this Act, and pending the order of the 
President as herein provided, apply to any enemy or ally of 
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enemy insurance or reinsurance company anything in this 
Act to the contrary notwithstanding. It shall be unlawful 
for any enemy or ally of enemy insurance or reinsurance 
company, to whom license is granted, to transmit out of 
the United States any funds belonging to or held for the 
benefit of such company or to use any such funds as the 
basis for the establishment directly or indirectly of any 
credit within or outside of the United States to, or for the 
benefit of, or on behalf of, or on account of, an enemy or 
ally of enemy.” 

In accordance with the provisions of the Trading with 
the Enemy Act, as quoted above, the Aachen & Munich Fire 
Insurance Company made application for a license to con¬ 
tinue to do business, and under date of November 27, 1917, 
a! license was issued by the Treasury Department granting 
said company the privilege to continue to do fire, lightning, 
and tornado insurance business, subject to certain restric¬ 
tions. A copy of the license issued in the premises is at¬ 
tached hereto and made a j)art hereof. The license of No¬ 
vember 27, 1C17, was amended by the Secretary of the 
Treasury under date of December 5,1917, in this, to-wit: 

“But no contract shall be entered into after the fifth dav 
of December, 1917, whereby the Aachen & Munich Fire In¬ 
surance Company of Munich undertakes to reinsure its out¬ 
standing risks unless such a contract shall have the ap¬ 
proval and consent of the Secretary of the Treasury. 

‘•In witness whereof I have hereunto set my hand and of¬ 
ficial seal this 5th day of December, 1917.” 

Under date of May 8, 1918, a revised license was granted 
to the Aachen & Munich Fire Insurance Company, by virtue 
of which said insurance company was authorized to con¬ 
tinue its operations with respect to fire, lightning, and tor¬ 
nado insurance business, subject to the lestrictions con¬ 
tained in the license. The license of May S, 191S, super- 
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seded and revoked the license granted on November 27, 
1917. A copy of the license of May 8, 1918, is attached 
hereto and made a part hereof. The license of May 8, 1918, 
continued in full force and effect until noon Novem- 
142 ber 18, 1918. 

As the principle involved in this case is exactly in 
point with previous cases before this Department, which 
were allowed, it is my recommendation that this claim be 
allowed for the undivided profits accruing to the United 
States branch of the Aachen & Munich Fire Insurance Com¬ 
pany during the period which said insurance company was 
carrying on its business under the general and special li¬ 
censes set out above, more particularly as follows: All un¬ 
divided profits gained for the period April 6, 1917, to Oc¬ 
tober 5, 1917, inclusive; Undivided profits gained from 
October 6, 1917, to November 18, 191S, by reason of busi¬ 
ness conducted within the scope of the provisions of the 
special licenses, which special licenses are attached hereto 
and made a part hereof. It is further recommended the 
Alien Property Custodian be authorized to employ account¬ 
ants to audit the books of the United States branch of the 
Aachen & Munich Fire Insurance Company with a view to 
ascertaining the undivided profits earned during the period 
of the general and special licenses, as set out above, and 
on the termination of said audit that he advise this Depart¬ 
ment of the amounts found due, whereupon orders may 
issue in the amounts ascertained to be properly returned 
under this caption. 

The law involved in this decision is discussed in the claim 
of the Nord-Deutsche Insurance Company, No. 7691, in 
which it was held that a licensee of the Government, op¬ 
erating in the United States, during the war, was entitled 
to the profits earned during the license period under the 
license granted. Fenton et al v. Pearson, 15 Eastern 419, 
United States v. One Hundred Barrels of Cement, 27 Fed. 
Cas., p. 292, and The Henry Hemeyer, Fed. Cas., Vol. 26, 
p. 278, are all discussed in this opinion, which is hereto at- 
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taelied and made a part of the present opinion. Reference 
is hereby made for a discussion of this principle to this at¬ 
tached opinion of date June 5, 1922. 

| It is, therefore, recommended that this claim be allowed. 

Respectfully, 

i H. M. DAUGHERTY 

i Attorney General. 

The President, 

The White House. 
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Application for Executive Allowance 

And the return of property held by the Alien Property 
Custodian in behalf of International Reassurance Co. Ltd. 
of Vienna. 

Submitted with record by Alien Property Custodian for 
action by Attorney General and presented bv Attorney 
General with opinion. 

Department of Justice 

February 23, 1924. Claimant: International Reassur¬ 
ance Co. Ltd. of Vienna, Austria. Claim No. 23014. Trust 
No. 2791. Property value: To be determined by A. P. C. 
Nature of claim: Claimant asks for the return of profits 
made while operating under general and special licenses. 
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Recommendation of Alien Property Custodian: Favorable 
to allowance. Opinion of Attorney General: Favorable to 
allowance as this is a claim for profits made by an Austrian 
company while operating under licenses granted by the 
United States Government. 

Sgd. A. T. SEYMOUR 

Acting Attorney General. 

The White House 

March 3, 1924. Allowed. 

(Signed) CALVIN COOLIDGE 
145 My dear Mr. President: 

This claim is filed by the International Reassurance Co. 
Ltd., of Vienna, Austria, for the return of profits gained 
under and by virtue of general and special licenses issued 
by and under the authority of the President and the Trad¬ 
ing 'with the Enemy Act, between April 6, 1917, and No¬ 
vember 18, 1918. On the latter date demand issued from 
the Alien Property Custodian, and the holdings of said in¬ 
surance company in the United States were subsequently 
reduced to possession by said Custodian. 

In view of the decision in the claim of the Munich Rein¬ 
surance Company, (No. 10927), which was approved by 
the President on January 30, 1923, and which is analagous 
to the instant case, this claim is properly allowable for 
profits and accruals gained under licenses as aforesaid, 
pending a proper accounting being made by the Alien Prop¬ 
erty Custodian. 

On April 6, 1917, the date of the declaration of war 
against the Imperial German Government by the United 
States, the Presidential general license issued on that date 
permitted United States branches of German insurance 
companies to continue business in the United States as 
though a state of war did not exist. On July 13, 1917, said 
general license was revoked in part, as follows: 
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“. . . that such branch establishments of German insur¬ 
ance Companies now engaged in the transaction of business 
in the United States pursuant to the laws of the several 
States are hereby prohibited from continuing the transac¬ 
tion of the business of marine and war risk insurance either 
as direct insurers or reinsurers; and all individuals, firms, 
and insurance companies incorporated under the laws of 
any of the States or Territories of the United States, or of 
any foreign country, and established pursuant to the laws 
of such States and now engaged in the United States in 
the business of marine and war risk insurance either as di¬ 
rect insurers or reinsurers are hereby prohibited from re- 
insuing with companies incorporated under the laws of the 
German Empire, no matter where located; and all persons 
in the United States are prohibited from insuring against 
marine or war risks with insurance companies incorporated 
under the laws of the German Empire or with individuals, 
firms, and insurance companies incorporated under the 
laws of any of the States or Territories of the United 
States or of any foreign country and now engaged 
1^6 in the business of marine or war risk insurance in 
the United States, which re-insurance business orig¬ 
inating in the United States with companies incorporated 
upder the laws of the German Empire, no matter where 
located. 

“The foregoing prohibition shall extend and operate as 
to all existing contracts for insurance and reinsurance 
which are hereby suspended for the period of the war, ex¬ 
cept that they shall not operate to vitiate or prevent the in¬ 
surance or re-insurance of, and that payment or receipt of, 
premiums or insurance or reinsurance under existing con¬ 
tracts on vessels or interest at risk on the date of this proc¬ 
lamation, and such insurance or re-insurance, if for a voy¬ 
age, shall continue in force until arrival at destination, and 
if i[or time until thirty days after the date of this proclama¬ 
tion, but if on a voyage at that time, until the arrival at 
destination. 
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“Nothing herein shall be construed to operate to pre¬ 
vent the payment of receipt of any premium, return pre¬ 
mium, or claim now due or which may become due on or in 
respect to insurance or reinsurance not prohibited by this 
proclamation.” 

The following is quoted from the Trading with the Enemy 
Act, enacted under date of October 6, 1917: 

“For a period of thirty days after the Passage of this 
Act, and further pending the entry of such order by the 
President, after application made by an enemy or ally of 
enemy insurance or reinsurance company, within such 
thirty days as above provided, the provisions of the Presi¬ 
dent’s proclamation of April sixth, nineteen hundred and 
seventeen, relative to agencies in the United States of cer¬ 
tain insurance companies, as modified by the provisions of 
the President’s proclamation of July thirteenth, nineteen 
hundred and seventeen, relative to marine and war risk 
insurance, shall remain in full force and effect as far as it 
applies to such German insurance companies, and the con¬ 
ditions of said proclamation of April sixth, nineteen hun¬ 
dred and seventeen, as modified by said proclamation of 
July thirteenth, nineteen hundred and seventeen, shall also 
during said period of thirty days after the passage 
147 of this Act, and pending the order of the President 
as herein provided, apply to an enemy or ally of 
enemy insurance or reinsurance company, anything in this 
Act to the contrary notwithstanding. It shall be unlawful 
for any enemy or ally of enemy insurance or reinsurance 
company, to whom license is granted, to transmit out of the 
United States any funds belonging to or held for the benefit 
o-f such company or to use any such funds as the basis for 
the establishment directly or indirectly of any credit within 
or outside of the United States to, or for the benefit of, or 
on behalf of, or on account of, any enemy or ally of enemy.” 

In accordance with the provisions of the Trading with the 
Enemy Act, as quoted above, the International Reassur- 
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ajice Company made application for a license to continue to 
do business, and under date of November 27,1917, a license 
v^as issued by tbe Treasury Department, granting said 
company the privilege to continue to do fire insurance busi¬ 
ness under the following provisions: 

“(1) To reinsure its outstanding risks, except with un¬ 
licensed enemy or ally of enemy individuals, partnerships 
or corporations. 

“ (2) To cancel the policies in accordance with the terms 
and conditions of the same, and with the consent of the 
other contracting party or as provided by the terms thereof, 
to cancel treaties or other contracts relating to risks or 
policies. 

“(3) To accept cancellations of policies, treaties or other 
contracts. 

“(4) To receive payment of agents’ balances, premiums, 
reinsurance premiums, return premiums, reinsurance 
claims, salvages, and other accounts due. 

“(5) To pay out any money authorized by the Alien 
Property Custodian, or as hereinafter provided. 

“(6) To receive money, security, or other property due 
in respect of insurance or reinsurance business or other 
obligations entered into prior to the date of this license. 

“ (7) To pay the necessary and reasonable expenses in¬ 
curred in conducting business under and in accordance with 
this license. 

148 “The foregoing provisions are subject to and lim¬ 
ited by the following conditions. 

“ (1) That no new insurance or reinsurance shall be writ¬ 
ten or accepted after 12 days from the date of insurance of 
this license. 

“(2) That no reinsurance or retrocession shall be ef¬ 
fected or accepted under new or existing contracts or 
treaties, except in respect to contracts existing at the date 
hereof, as per list attached, and continued by permission of 
this Department for not exceeding 45 days from date of 
this license. 
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“(3) That all disbursements shall be made by check or 
draft, or by letter of instruction authorizing a depositary 
to make disbursement for account of the company, and all 
checks, drafts, and letters of instruction must be counter¬ 
signed or approved by the Alien Property Custodian, or by 
some person duly authorized thereto by him; except that 
the licensee may without countersignature pay not exceed¬ 
ing twenty-five hundred dollars to any one claimant in set¬ 
tlement of a loss claim under a policy of liability, casualty, 
or Workmen’s Compensation Insurance, but no payment 
shall be made to anv unlicensed enemv or allv of enemv, as 
defined in the Trading with the Enemv Act. 

“(4) That statements of all income or outgo and of all 
assets, liabilities, or other affairs of the company shall be 
rendered when and as required by the Alien Property Cus¬ 
todian, and shall be mailed to the Alien Property Custo¬ 
dian, or delivered to such person as shall be duly author¬ 
ized by him to receive such statement. 

“(5) That all costs or expenses incurred by the Alien 
Property Custodian or his duly authorized representative 
in carrying out the foregoing provisions shall be borne by 
the Company.” 

The Alien Property Custodian advises that the claimant 
company did not write marine and war risk insurance and 
continued to operate under the Treasury license of No¬ 
vember 27, 1917, until said company was finally taken over 
by the Custodian on November 18, 1918. 

This is, therefore, a case of an enemy insurance company 
that was given express permission under a license issued 
by the United States Government to continue business dur¬ 
ing a certain period of the war. As before stated, this 
matter had received the careful attention of the De- 
149 partment heretofore. The question in the case is 
whether or not an enemy concern granted a license 
to do business during the War can collect from the Alien 
Property Custodian, the trustee of enemy property, the 
profits realized during the life of the license. 
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Your attention is called to the fact that the license pro¬ 
vided that the business be done “in the same manner and 
to the same extent as though a state of war did not now 
exist.” 

This question has come up in England, and the English 
courts have held that an enemy licensed to do business dur¬ 
ing the war is to be considered as “an adopted subject of 
the Crown for the purpose of the license.” This question 
also came up in the United States Courts immediately after 
the Civil 'War, and reference is thereby made to the deci¬ 
sion of Judge Leavitt of the Southern District of Ohio, who 
held that— 

“A steamboat having a permit from a special Treasury 
agent to engage in purchasing cotton along the border of 
the Mississippi River, within the limits of the States of 
Mississippi and Arkansas, was duly authorized in May, 
1S64, under the Statutes of the United States, the Presi¬ 
dent's Proclamation, and the instructions of the Secretary 
of the Treasury, to make such purchases, and the forfeiture 
of said boat and her cargo was not incurred by engaging 
in such trade.” Fed. Cas., Vol. 26, p. 278, Case Xo. 15,353. 

Attention is drawn to the opinion in the Xord-Deutsche 
Insurance Company case, which is hereto attached and 
made a part of this opinion, it was therein held by the 
Department, and this principle was approved in later cases 
by the President, that— 

“It would be contrary to established precedent, and man¬ 
ifestly unjust, in the opinion of this Department, to recog¬ 
nize a licensee as a citizen for certain business purposes 
and to permit the continuation of business, and then to 
deny such licensee the just profits arising from that busi¬ 
ness from which he was expressly taken out of the category 
of ‘enemy’.” 

It is, therefore, recommended that this claim be allowed 
for all profits gained under the Presidential general license 
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from April 6, 1917, to July 13, 1917, inclusive, and from 
July 14, 1917, to October 5, 1917, inclusive, with the excep¬ 
tion of such prohibitions as were contained in the Presi¬ 
dent’s Proclamation of July 13, 1917, which proclamation 
forbade the continuation of business by branches of Ger¬ 
man insurance companies in the United States, and, fur¬ 
ther, for profits gained under a special license issued by 
the Treasury Department from October 6, 1917, to Novem¬ 
ber 18, 1918, inclusive, subject to the provisions and re¬ 
strictions contained in that license. 

150 It is recommended that the Alien Property Cus¬ 
todian be directed to determine by audit the amount 
of profits for the licensed periods, and that, upon certifica¬ 
tion that he is satisfied that such is the amount of profits 
for the licensed periods, appropriate orders be then issued 
calling for the payment of such amount. 

It is my recommendation that the claim be allowed sub¬ 
ject to the conditions above set out. 

Respectfully, 

(signed) A. T. SEYMOUR, 

Acting Attorney General. 

The President, 

The White House. 
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Application For Executive Alloicance 

And the return of property held by the Alien Property Cus¬ 
todian in behalf of George Benda. 
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Submitted with record by Alien Property Custodian for 
action by Attorney General and presented by Attorney 
General with opinion. 

i Department of Justice 

February 20, 1929. Claimant: Eugen Kirschbaum, in¬ 
dividually, and Yally Xeubauer, as administratrix of the 
estate of Adolph Xeubauer. Claim Xo. 39450. Trust Xo. 
7027. Property value: To be determined by audit. Na¬ 
ture of claim: For the return of profits made during the 
recent war while operating under a license. Recommenda¬ 
tion of Alien Property Custodian: Favorable to allowance. 
Opinion of Attorney General: Favorable to allowance fol¬ 
lowing the decision on the claim of the Orenstein & Koppel 
Aktiengesellsehaft, in which it was held that profits which 
vcfre made by an enemy while operating under a license 
granted during the war were returnable. 

(Sgd.) JXO. G. SARGENT, 

i Attorney General. 

The White House 

February 21, 1929. Allowed 

(Sgd) CALVIN COOLIDGE 
153 My dear Mr. President: 

This claim is presented by Eugen Kirschbaum, individ¬ 
ually, and Yally Xeubauer, as administratrix of the estate 
of Adolph Xeubauer, deceased, as successors to the assets 
of the firm of George Benda, a copartnership organized 
am,l existing under the laws of Germany, with a branch 
office in Xew York City, to recover from the Alien Prop¬ 
erty Custodian the amount of the profits made by said firm 
in the United States from December 6, 1917,.to August 23, 
1918, inclusive, while operating under a license from the 
War Trade Board. 

4-dolph Xeubauer died in Munich, Germany, on July 10, 
1922, and Yally Xeubauer was appointed administratrix of 
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his estate by the Probate Court at Munich, Germany, and 
she duly qualified as such administratrix and is still acting 
in that capacity, and as such administratrix joins with 
Eugen Kirschbaum, the sole surviving partner of the firm, 
in making this claim. 

After the enactment of the Trading with the Enemy Act 
on October 6, 1917, Henry Xecarsulmer and the Safe De¬ 
posit Company of New York, X. Y., reported to the Alien 
Property Custodian that the firm of George Benda, of 
Xurnberg, Germany, was a German partnership, the part¬ 
ners being Eugen Kirschbaum and Adolph Xeubauer, sub¬ 
jects and residents of Germany, and that said firm owned 
certain property located in the United States under the 
control and in the custody of said reporters. 

Section 4 of the Trading with the Enemy Act provided, 
among other things, that any enemy or ally of an enemy, 
might make an application within thirty days after the pas¬ 
sage of said Act to continue to do business in the United 
States. The Act in this respect provided as follows: 

“For a period of thirty days after the passage of this 

Act, and further pending the entry of such order by the 

President, after application made within such thirty days 

bv anv enemv or allv of enemv. other than an insurance or 
* * • • * 

reinsurance company as above provided, it shall be lawful 
for such enemy or ally of enemy to continue to do business 
in this country and for any person to trade with, to, from, 
for, on account of, on behalf of or for the benefit of such 
enemy or ally of enemy, anything in this Act to the con¬ 
trary notwithstanding. # * # ” 

The President, by the Executive Order of October 12, 
1917, delegated the power vested in him by this section to 
the War Trade Board. Thereafter, on Xovember 5, 1917, 
the partnership of George Benda made an application for 
a license to continue to do business in this country pursu¬ 
ant to the provisions of the statute, and such license was 
granted to it by the War Trade Board on December 6, 
1917, which provided as follows: 
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154 “Temporary license is hereby granted to Henry 
Xecarsulmer, attornev-in-fact, for Adolph Xeubauer 
and Eugene Kirschbaum, co-partners composing the firm 
of George Benda, doing business at Boonton, X. J. and Mt. 
Vernon, X. Y., and having an office at 112 East 19th St., 
Xew York City, and said George Benda being an enemy do¬ 
ing business within the United States; to continue to do 
business, and in the course thereof to trade with any per¬ 
son, firm or corporation except an enemy or ally of enemy 
or person acting for or on account of, or on behalf of, or 
for the benefit of such enemy or ally of enemy, not holding 
a license under this act. 

“This license to continue to do business is granted upon 
the conditions: 

“(1) That said George Benda, its attorneys-in-fact, 
agents and employees, and the business conducted by it, 
and its property, assets, books, papers and records of any 
and all kinds, wherever located shall at all times be and 
remain under such supervision and control and subject to 
such limitations as the Alien Property Custodian may from 
time to time (or otherwise) exercise, prescribe and require; 
the licensee shall make such reports, in such form as the 
Alien Property Custodian may request. 

“(2) That all expenses, including fees and expenses of 
attprneys, agents and employees of the Alien Property 
Custodian in connection with and arising thereout shall be 
borne and paid by Adolph Xeubauer and Eugen Kirsch- 
baum, co-partners composing the firm of George Benda. 

“(3) That any part of the money or property of the 
licensee shall be transferred, assigned, delivered or paid 
to the Alien Property Custodian at such time or times as 
he may require. 

“This license is revocable and subject to amendment or 
supplement in the discretion of the War Trade Board.” 

Pursuant to the provision contained in the last para¬ 
graph of this license, it was revoked by the War Trade 
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Board on August 23, 1918, and the Alien Property Custo¬ 
dian thereupon seized all of the assets of the firm of George 
Benda located in the United States, including the profits 
made by said firm while operating under the aforesaid 
license. This claim, therefore, is for the profits which were 
made by this partnership during the period from Decem¬ 
ber 6, 1917, to August 23, 1918, inclusive, during which 
time the license was in force. The license appears to have 
been revoked by the War Trade Board pursuant to the 
general policy at that time of revoking all licenses of enemy 
firms and corporations who were doing business in the 
United States during the war. 

155 Inasmuch as the property claimed herein was re¬ 
ported to and seized by the Alien Property Custo¬ 
dian as the property of the partnership of George Benda 
and as no one other than these claimants has ever asserted 
any interest in or right or title to said property there would 
seem to be no question as to the ownership thereof by said 
partnership at the time of seizure. 

The principal and remaining question is whether or not 
an enemy which conducted business in the United States 
during the recent war under a license from the Government 
may recover the profits made by it while operating under 
such license. This question was heretofore presented to 
this Department in the claim of the Orenstein & Koppel 
Aktiengesellschaft (Xo. 10263), which was allowed by the 
President on December 2S, 192S. The license granted to 
the Orenstein & Koppel Aktiengesellschaft was similar to 
the license granted to the firm of George Benda. The Oren¬ 
stein & Koppel Aktiengesellschaft was not an insurance 
company, but was engaged in commercial business in the 
United States. The Department, in its opinion on that 
claim, said: 

“The question is whether or not an enemy who has been 
licensed to do business within the United States during 
the war is entitled to the profits made during the time of 
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his license. In this case legislation was enacted permitting 
the granting of a license on October 6, 1917, the require¬ 
ments of such legislation ail being met by claimant, and 
the license was revoked on June 15, 1918. Therefore, if 
there is anything due claimant by reason of profits made 
during the period of the license, it will be entitled to the 
profits made between October 6, 1917, and June 15, 1918. 
The Nord-Deutsche Insurance Company and Nannheim In¬ 
surance Company cases presented the same question of 
la\y to the Department. In those cases the Department fol¬ 
lowed the holding of the Courts and decided that a licensee 
holding a license to do business during the war was entitled 
to the profits made during the period of the license. * * * 

“It is, therefore, recommended that the Alien Property 
Custodian be requested to have an accounting made by com¬ 
petent and satisfactory accountants, at the expense of the 
claimant, to determine the amount of profits made by this 
licensee between October 6, 1917, and June 5, 1918, and 
that when these profits are ascertained to the satisfaction 
of the Alien Property Custodian he so report to the At¬ 
torney General, whereupon orders will be drawn for the 
amount determined. The Department recommends the al¬ 
lowance of this claim upon the fulfillment of this condi¬ 
tion.’ J 

The principal involved in this claim was also presented 
in the claim of the Swiss National Insurance Company (No. 

24375), which was allowed by you on June 15, 1925. 
156 I, therefore, recommend that the Alien Property 

Custodian be directed to have an accounting made 
by competent accountants at the expense of the claimant to 
determine the amount of profits made by it while operating 
under a license from the War Trade Board, and that when 
the amount of such profits is ascertained, he make a report 
of the same to the Attorney General, whereupon an order 
will be drawn directing the payment to the claimant of the 
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amount found to be due it by this Department, after deduct¬ 
ing taxes, proper charges, and administrative expenses. 

Respectfully, 

(Sgd) JNO. G. SARGENT, 

Attorney General . 

Copy 

/s/L. Forrest McCutchin 
/s/ . N. Cherrington 

/s/ C. W. McClean 
/s/A. T. Seymour 
/s/ T. E. Rhodes 

Exhibit 17 

Department of Justice 
Washington 


The President, 
The White House. 
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Application for Executive Allowance 

And the return of property held by the Alien Property 
Custodian in behalf of Kaifee Handels Aktiengesellschaft. 

Submitted with record by Alien Property Custodian for 
action by Attorney General and presented by Attorney 
General with opinion. 

Department of Justice 

March 13, 1925. Claimant: Kaffee Handels Aktienges¬ 
ellschaft. Claim No. 29840. Trust No. 10593. Property 
value: $42,165.31. Nature of claim: Claimant petitions 
return of monies held in its name alleging that though a 
German Corporation it operated during the War under a 
license. Recommendation of Alien Property. Custodian: 
Unfavorable to allowance. Opinion of Attorney General: 
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Unfavorable to allowance inasmuch as the license under 
which the claimant operated did not relieve the claimant 
from the duties imposed by the Trading with the Enemy 
Act. 

/s/ J. M. BECK 

Acting Attorney General 

The White House 
March 21, 1925. Disallowed. 

, /s/ CALVIN COOLIDGE 

Dear Mr. President:— 

,This claim is presented by Kalfee Handels Aktien-Gesell- 
sckaft, a German Corporation, hereinafter referred to as 
the claimant, for the return of monies held by the Alien 
Property Custodian in the name of claimant. 

159 It appears that the claimant entered into an agree- 
ment with E. R. Squibb & Company, a corporation 
of New Jersey, hereinafter referred to as Squibb, whereby 
the claimant agreed and did place in the hands of Squibb 
green coffee from which Squibb was to extract caffeine, us¬ 
ing machinery which the claimant furnished. The said caf¬ 
feine was to be sold by Squibb on commission, as agent of 
the claimant. The claimant agreed to pay Squibb for de- 
caffeinizing the coffee on a stipulated cost plus basis. 
Squibb was to pay over all the monies of the claimant to 
Frederick L. Roselius of New York City, the attorney of 
the claimant. The assets in the hands of the said repre¬ 
sentative were reported to the Alien Property Custodian in 
pursuance of the provisions of the Trading with the Enemy 
Act and which were of an estimated value of $42,165.31. 
The property seized comprised the machinery, green coffee, 
packing supplies and profits. 

In view of the fact that the caffeine was a necessary drug 
for the use of the American forces during the war, the War 
Trade Board issued a license to Frederick L. Roselius, act¬ 
ing under general Power of Attorney for the claimant for 
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the sole purpose of continuing to trade in their behalf with 
Squibb. The license which follows seems to permit the con¬ 
tinuance of the above mentioned contract so that trading 
thereunder between the claimant and Squibb would not 
be unlawful, but it further appears that the licensee was 
not relieved from the duties imposed by the Trading with 
the Enemy Act. The license, No. ET-1456, dated January 
7,1918, is as follows: 

“Passed: Jan. 9, 1918. 

War Trade Board Washington. 

United States of America 

License No. ET-1456 

dated January 7, 1918. 

Expires 

Applicant’s No. 

License Issued Under Section 5 (a) of the Trading With 

the Enemy Act. 

“License is hereby granted to Frederick L. Roselius, of 
225 Fifth Avenue, New York, acting under general 
160 Power of Attorney for Kaffee Handels Aktiengesell- 
schaft, Bremen, Germany, for the sole purpose of 
continuing to trade on behalf of Kaffee Handels Aktienge- 
sellschaft as follows: 

“(a) To purchase coffee and deliver it to E. R. Squibb 
& Sons of New York for the extraction of caffeine. 

“ (b) To receive from said E. R. Squibb & Sons caffeine- 
free coffee and to deliver same to Kaffee Hag Corporation, 
New York. 

“(c) To receive from said E. R. Squibb & Sons, the pro¬ 
ceeds of the sale of caffeine, less a commission of 10%. 

“ It is a term and condition of this license that— 

“1. Any payment or payments received by said licensee 
from said Kaffee Hag Corporation of New York for said 
caffeine-free coffee, and payment or payments received by 
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said iicensee from said E. R. Squibb & Sons as proceeds of 
sale of caffeine shall be held by said licensee subject to the 
supervision, control and direction of the Alien Property 
Custodian. 

‘*2. Said licensee shall at once make a full and complete 
report to the Alien Property Custodian of all property, 
real, personal and otherwise, now held by him for the ben- 
elit of said Kaffee Handels Aktiengesellscliaft. 

-‘And provided also, that nothing in this license shall be 
deemed to relieve the licensee from the duties imposed by 
tlie Trading with the Enemy Act. 

'•This license is issued on the basis of the statements 
made in your application, and is subject to the rules and 
regulations which have been, or which may be hereafter, 
issued by the 'War Trade Board, and to any special condi¬ 
tions that may be set out herein. 


This license is not valid 
unless signed and impressed 
with the seal of the War 

i 

Trade Board. 


War Trade Board, 

Vance C. McCormick, 
Chairman 

Bureau of Enemy Trade, 
Bv 

This license is revocable.” 


The above is one of three licenses issued in favor of the 
claimant. It is to be observed that said license contains a 
reservation, as underscored, to the effect that nothing in 
the license is to relieve the licensee from the duties im¬ 
posed by the Trading with the Enemy Act. The other two 
licenses contain reservations of the same import. The 
wording is slightly different but the effect is the same and 
it i> not deemed necessary to quote them in this opinion. 

Counsel for claimant alleges that this case is analogous 
to the claim of the Xord Deutsche Insurance Corn- 
161 pany, Xo. 7691, which claim was for the return of 
profits earned by said insurance company while op¬ 
erating within the United States under license during the 
period of the war. Claimant also cites other claims of Ger- 
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man insurance companies for the return of profits, as well 
as the claim of Orenstein and Koppel Aktiengesellschaft. 
It is true that the claims cited were allowed for profits 
gained during the period of the war by the respective claim¬ 
ants operating under executive license, but the licenses 
granted to companies contained no such reservations as ex¬ 
ist in the licenses which were granted to this claimant. 

All three of the licenses granted herein contain express 
notice to the company that the granting of the license in 
nowise relieved the said company from the duties and ob¬ 
ligations imposed by the Trading with the Enemy Act. 
Therefore, the view is that the granting of these licenses 
enabled the licensee to continue to do business and thus 
be not engaged in illegal practice by so doing. It appears 
to be clear that there is no analogy existing between this 
case and the cases cited by claimant inasmuch as in the in¬ 
stant case the claimant had express notice that the proceeds 
received from the sale of the caffeine should be held sub¬ 
ject to the supervision, control and direction of the Alien 
Property Custodian. 

It is, therefore, my opinion that the licensee in this case 
was not relieved from the duties imposed by the Trading 
with the Enemy Act and it is, therefore, my recommenda¬ 
tion that this claim be disallowed. 

Respectfully, 

/s/ JAMES M. BECK 

Acting Attorney General. 

The President, 

The White House. 

163 HC :AL 
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Exhibit 18 

June 20, 1931. 

Memorandum for Mr. Staley 

In re: Claim No. 29S40, Kaffee Handels 
Aktiengesellschaft. 

I have examined the files in this case. It is made to ap¬ 
pear that in this case the alien enemy, whose property was 
lat^r seized, was given a license to conduct a business by 
the War Trade Board under date of January 17, 1918, and 
that this license was never revoked; that after the alien 
enemy had been operating for some time under the license, 
and while the license was still in force, the property was 
seized. 

Section 7(c) of the Trading with the Enemy Act pro¬ 
vided for the seizure of the property of any enemy “not 
holding a license granted bv the President hereunder”. Bv 
executive order, under Section 7(c), the President vested 
in the Custodian the power to make seizures of property 
of enemy “not holding a license granted under the pro¬ 
visions of the Trading with the Enemv Act.” Neither the 

statute nor the executive order authorized the seizure bv 

•> 

thb Custodian of the property of an enemy while holding 
a license. The license in this case contained conditions 
which, it is claimed, operated to reserve to the Custodian 
power to make a seizure, notwithstanding the license. 

I do not think we could sustain the contention that by 
imposing a condition in the license, and thus by so-called 
contract with the enemy the War Trade Board could con¬ 
fer on the Custodian a power withheld from him by statute. 
It seems to me that if the condition were to be construed 
as intended to authorize the Custodian to seize the prop¬ 
erty, notwithstanding the license remained in effect, the con¬ 
dition to that extent would be void. The general principle 
that executive officers in the course of the performance of 
their duties may, by contract with the people they are deal- 
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ing with, confer upon themselves or on other executive offi¬ 
cials powers which the statutes of the United States ex¬ 
pressly withhold, is unsound. 

It is necessary to call attention to some other aspects of 

the case. I think it is important for us to be careful and 

not overlook distinctions which mav exist between this case 

•> 

and other apparently similar cases which have been dealt 
with. I also call attention to the question which arises un¬ 
der Section 7(c) of the Trading with the Enemy Act as to 
whether the phrase “not holding a license granted by the 
President hereunder” merely renders the alien immune 
from seizure while the license remains in effect, and al¬ 
lows the seizure after the license is revoked, or 
164 whether it renders immune from seizure, after the 
license is revoked, property which has been acquired 
or brought into the country as a result of operations under 
the license, and also whether there is a distinction to be 
made between cases where licenses were granted and then 
revoked between seizure of the property originally here 
and which could have been seized before the license was 
granted, on the one hand, and property which was brought 
into the country in reliance on the license by which was 
made by way of profit under the license, on the other hand. 

It is also necessary to know before accurately disposing 
of this claim whether the property seized was profit made 
as a result of operations under the license or property 
brought into the country in good faith in reliance on the 
license, or whether the property seized consisted merely of 
the original property which would have been subject to seiz¬ 
ure if no license had been granted. There seems to be some 
difference of opinion disclosed in the file on these facts. 

Two previous cases are referred to in the proposed opin¬ 
ion. The first is the so-called Kirschbaum case in which an 
opinion was given by the Attorney General February 20, 
1929. In that case a license had been granted by the War 
Trade Board with conditions very similar to that in the 
license in the present case. The license was revoked by the 
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War Trade Board on August 23,1918, and after revocation 
the Custodian seized all of the assets, including profits 
mpde by the firm while operating under the license. The 
opinion states that the claim was for profits which were 
made by this partnership during the time the license was 
in;force. It is obvious, therefore, that this claim related not 
to the original property which might have been subject to 
seizure in the first instance, but only to profits made while 
the license was in force, and also that the opinion did not 
construe the statute as prohibiting seizure only while the 
license remained in effect, as in the license in the Kirscli- 
baum case had been revoked before the seizure was made. 

On the theory of fact, therefore, that the present case 
relates only to profits, the Kirschbaum case and the pres¬ 
ent case are squarely alike and we could not refuse the re¬ 
turn of the property in the present case without overruling 
the opinion of the Attorney General in the Kirschbaum 
case. Indeed, the Kirschbaum case goes further than it 
would be necessary to go in the present case, if profits only 
be here involved, because we have in the present case the 
fact that the license was actually in force when the seizure 
was made, and thus avoid passing on the question whether 
the clause in Section 7(c) “not holding a license granted 
by the President hereunder” protected against seizure only 
while the license remained in effect. 

The other case referred to is Orenstein-Arthur Koppel 
Company, decided August 24, 1929. The license in that 
case contained general conditions similar to those in the 
present case. It was revoked June 15, 1918, and seizure 
was made thereafter on September 11,1918. The claim re¬ 
lated only to certain money which had been remitted to the 
claimant within the United States from places outside the 
United States in reliance on the license. In other words, 
the claimant had brought into the United States and 
165 subjected to the jurisdiction in good faith and in re¬ 
liance on the license, certain properties which would 
not fiave otherwise come here and been subject to seizure. 
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Some distinction may be made between that case and the 
case of profits made within the United States, and a clear 
distinction is to be made between that case and a case in¬ 
volving property originally within the United States which 
would have been subject to seizure in the first place if no 
license had been granted. 

It has thus been held that even though the license had 
been revoked and the seizure made afterward, there was 
protected from seizure by the terms of the Act, notwith¬ 
standing conditions in the license such as are found here, 
profits made by operations under the license and property 
brought into the United States and subjected to its jurisdic¬ 
tion in reliance on the license. 

Now if the present case relates to profits only, it is clear 
to me that the claim should be allowed. As I have said, I 
do not think the War Trade Board had power, by imposing 
conditions in the license, to confer authority on the Cus¬ 
todian denied by statute to seize property or enemies hold¬ 
ing licenses granted by the President. In the present case 
the license remained in effect when the seizure was made, 
and as the official making the seizure was not the same of¬ 
ficial which had the power to grant the license, it cannot be 
contended that the seizure amounted per se to a revoca¬ 
tion of the license. 

In any event, it has already been ruled that to protect a 
licensee from seizure it is not necessary that the license 
remain unrevoked, but if the license has been revoked no 
seizure can be made of profits made in reliance on it or 
property brought within the jurisdiction in reliance on it. 
However, I am not prepared to say that through granting 
a license this Government granted permanent immunity 
from seizure as to property here and subject to seizure 
when the license was granted. That may be true while the 
license remains in effect, as a seizure, while the license is in 
effect, of any property or class of property would defeat the 
purpose of the license and is beyond the authority of the 
Custodian; but after the license has been revoked it seems 
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to me that the property originally here and which might 
have been seized in the first instance is not granted per¬ 
manent immunity from seizure merely because at one time 

• • 

it i was protected by license. As to property here in the 
first instance and which the Government had a right to 
seize in the first instance, there is no injustice nor inherent 
objection to seizure after revocation of the license. 

It thus becomes desirable in this case to know definitely 
whether the property involved consists in whole or in part 
of property which was within the United States and sub¬ 
ject to seizure at the time the license was granted. 

I see no reason at this time to overturn the opinion of 
Attorney General Sargent and go back to the previously 
overruled opinion of March 13, 1925, which was based on 
the theory that conditions contained in the license 
166 itself conferred authority on the Custodian to make 
seizure, notwithstanding the license was outstanding 
and in effect. 

To sum up: 

1. The more recent opinions of the Attorney General 
hold that, even after the license has been revoked, there is 
protected from seizure (1) property brought into the juris¬ 
diction while the license was in effect and in reliance on it, 
and (2) profits made while the license was in effect. I see 
no reason to overrule these decisions. 

2. These opinions of the Attorney General proceed on the 
theory that the protection from seizure thus held to exist 
results from the clause in the statute withholding power 
of seizure of property of an enemy “holding a license”, and 
that the statute cannot be repealed by a condition in the 
license. With that principle I am in accord. 

It has not yet been held that after a license was re¬ 
voked the Custodian could not seize the property which was 
within the jurisdiction and subject to seizure when the 
license was granted. 

4. With respect to any class of property, whether profits, 
property brought into the jurisdiction in reliance on the 
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license, or property originally here and subject to seizure 
when the license was granted, it is obvious, that the Cus¬ 
todian could not make a seizure while the license remained 
in effect and unrevoked. The statute gave the War Trade 
Board power in the public interest to grant the licenses; 
whether it was in the public interest to have the alien enemy 
conduct business was a matter for the War Trade Board 
to decide, not the Custodian, and the latter manifestly 
could not interfere with the Board’s policy by seizing prop¬ 
erty while the license was in force. 

5. It follows that if the license in this case was in effect 
when the seizure was made, the seizure was void. In this 
respect this case presents a ground for return of the prop¬ 
erty not found in the previous cases above referred to. 

6. If the property claimed was profits, that would afford 
an additional ground for allowing the claim. 

7. If this license was in effect when seizure was made, it 
may appear to be unnecessary to inquire what the nature 
or source of the property is, but I think it advisable to get 
our facts accurately stated, if possible. If the question 
whether the property seized was profits or merely the orig¬ 
inal property, it very difficult of solution, that phase of the 
matter may be dropped and we can rely only on the point 

made in paragraphs 4 and 5. 

167 I note that in this case a corporation was or¬ 
ganized under the laws of some state of the Union, 
and the stock was held by alien enemies. In one case, as 
Solicitor General, appealed from the Court of Claims, I 
took the position that under the Acts of Congress the prop¬ 
erty of a domestic corporation was not enemy property al¬ 
though all the shares of stock were held by enemies, and 
that the law contemplated that in such case the shares of 
stock and not the corporation property should be seized. 
The Court agreed with that view. There may some mix-up 
of that kind here. 


WILLIAM D. MITCHELL, 
Attorney General. 
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169 (COPY) 

Exhibit 19 

Office of the Attorney General 
Washington, D. C. 


July 22,1924. 

Memorandum for Assistant to the Attorney General 

Sevmour. 

• 

Re: Alien Property Claim No. 24375—Swiss National 

Ins. Co. 

It is said in the opinion that the license to do business 

exempts the property from the operation of the Trading 

with the Enemv Act because of the common law rule that a 

license exempts enemy property from seizure, but would not 

the application of the same principle exempt all enemy prop- 

ertv from seizure unless it were used in connection with the 
» 

activities of the armed forces of the enemy? 

It seems to me that the Trading with the Enemy Act sup¬ 
erseded all common law rules on the subject and would ap¬ 
ply to all enemy property unless expressly exempted from 
its operation by the Act itself. 

Moreover, the Treaty of Peace subjected all seized alien 
property to a lien to secure payment of our National claims. 
If this property is not within the Treaty provisions, then 
the opinion should make that fact clear. In other words, 
there are two hurdles for the claimant to overcome which 
are not taken care of in this opinion. They are: 

(,1) Did not the Trading with the Enemy Act supersede 
and override the common law principle relied upon: 

(?) Have we not Treaty rights with respect to all enemy 
property in custody of the A. P. C. no matter how ac¬ 
quired? 

(S.) H. F. STONE 

i Attorney General. 
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171 Copy 

Exhibit 20 

Office of the Attorney General 
Washington, D. C. 

August 4, 1924. 

Memorandum for Assistant to the Attorney General 

Seymour: 

Re: Claim of Swiss National Insurance Company. 

No. 24375. 

I still find myself unconvinced by this opinion, although 
I am not prepared to say that the conclusion is wrong. The 
point upon which I am not satisfied is this: 

Does the fact that the money held by the Alien Property 
Custodian as the proceeds of business carried on by an 
alien enemy within the United States under license granted 
bv the President under the authority of the Trading with 
the Enemy Act, preclude lawful seizure of the money in 
question ? 

The decisions cited, which grew out of the Civil War, 
merely go to the extent of holding that trading across 
enemy lines, which was unlawful and which would have in¬ 
curred a forfeiture because of such illegality, did not have 
that effect if the trading were licensed. Seizure under the 
Alien Property Custodian Act however, was not imposed as 
a penalty for illegal trading. Alien property located in the 
United States not used or engaged in trading with the 
enemy and therefore not unlawfully held or used according 
to rules of common law, was, nevertheless, made subject to 
seizure. 

It seems to me the effect of the license in this case was to 
make the contracts, which would otherwise be illegal, legal 
contracts enforceable in our courts. But it would not follow 
that the proceeds of such transactions were not subject to 
seizure quite as much as an old lady’s bonds held in a trust 
company in New York City unless we can find some express 
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provision in the Act exempting the property in question 
from seizure. 

In other words, it seems to me that a license to trade 
and make money removes from the transaction any taint of 
illegality. The proceeds of the transaction are, neverthe¬ 
less, enemy property lawfully in the United States just as 
was a great deal of other property seized by the Alien 
Property Custodian. The fact that we licensed the trans¬ 
action, thus making contracts enforceable in our courts, 
does not mean that we relinquish the right to seize and hold 
tl>e money proceeds of the transaction the same as any 
other property lawfully within the United States at and 
after the outbreak of the war or which came into it after 
the war and was lawfully here, unless we can find in the 
Statute itself some provision leading to that result. 
172 It seems a rather absurd result that we should 
seize the property of alien enemies, who themselves 
acted innocently, whose property was lawfully here, and on 
the other hand, license alien enemies to come here, and do 
business to make money, and then hand the money over to 
the alien. 

(Signed) HARLAN F. STONE 
Attorney General. 
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173 Filed Dec 31 1942 Charles E. Stewart, Clerk. 

In the District Court of the United States for the District 

of Columbia 

Equity No. 53,351 

Swiss National Insurance Company, Ltd., a Corporation 
of Basle, Switzerland, Plaintiff 

—v— 

Leo T. Crowley, as Alien Property Custodian, and TT. A. 
Julian, as Treasurer of the United States, Defendants 

Stipulation 

It is hereby stipulated this 31st day of December, 1942, 
by and between the parties hereto by their respective at¬ 
torneys, that the Clerk of this Court shall prepare and cer¬ 
tify to the United States Court of Appeals for the District 
of Columbia, a Supplemental Record containing Exhibits 
No. 1 to 20, both inclusive, attached to and forming a part 
of the Stipulation of Facts on Counterclaim, as set forth in 
the Designation of Record filed herein, which exhibits were 
inadvertently omitted from the Record heretofore pre¬ 
pared by the Clerk of this Court and heretofore filed in the 
United States Court of Appeals for the District of Co¬ 
lumbia. 

JAMES J. LENIHAN 
Attorney for Plaintiff 

HARRY LeROY JONES 
Attorney for Defendants 
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174 District Court of the United States for the 
, District of Columbia 

No. 53351 

The Swiss National Insurance Company, Ltd., a corpora¬ 
tion of Basle, Switzerland, plaintiff, 

v. 

Kobert H. Jackson, as Attorney General of the United 
States, et al., defendants. 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, do hereby cer¬ 
tify the foregoing pages numbered 77 to 173, both inclusive, 
to be true and correct copies of the originals, as they ap¬ 
pear of record in the Clerk’s Office of said Court in the 
above-entitled cause, said copies to constitute a supple¬ 
mental record for transmittal to the United States Court of 
Appeals for the District of Columbia, pursuant to Stipula¬ 
tion of counsel filed December 31, 1942, a copy of which is 
included herein. 

In Testimony Whereof, I hereunto subscribe my name 
and affix the seal of said Court, at the City of Washington, 
this 6th day of January, 1943. 

CHARLES E. STEWART, 
(Seal) Clerk. 

By LYDIA M. GARDINER, 

Deputy Clerk. 

*«#**•••*• 

63 Endorsed: Filed Oct 3-1941 Charles E. Stewart, 
Clerk 

Defendants 9 Motion for Judgment on Pleadings and 

Stipulation 

Defendants move this Court: 

1. To enter judgment on the pleadings and on the Stipu¬ 
lation of Facts on Counterclaim filed in this cause, upon 
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the ground that the pleadings and admissions on file show 
that there is no genuine issue as to any material fact and 
that the defendants are entitled to a judgment as a matter 
of law for a decree ordering restitution to the defendants 
of that portion of the money or property which was re¬ 
turned to plaintiff without authority of law; 

2. For such other action favorable to the defendants as 
may be appropriate under Rule 56 of the Rules of Civil 
Procedure. 

In support of this motion, the defendants invoke, and 
adopt by reference, each of the defenses contained in and 
exhibits attached to, the answer filed in this cause, and in 
support of their position that a motion for judgment on the 
pleadings should be entered, defendants particularly rely 
upon the following grounds: 

(a) That at the time of the allowance of the claim no 
funds were returnable under the Trading with the Enemy 
Act to plaintiff, an enemy within the meaning of that 
Act. 

64 (b) That prior to the allowance of the claim, this 

Court in Swiss National Insurance Company v. Mil¬ 
ler, Equity No. 39603, determined that plaintiff was not 
entitled to a return under the Trading with the Enemy Act 
of any part of its property seized by the Alien Property 
Custodian. 

(c) That regardless of the return of these profits to the 
plaintiff pursuant to an Executive allowance under the 
Trading with the Enemy Act, the defendants are entitled to 
restitution of the moneys so paid to plaintiff. 

FRANCIS M. SHEA 
Assistant Attorney General 

francis j. McNamara 

Special Assistant to the 

Attorney General 

FRANK C. STERCK 
Attorney 
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Department of Justice 

; Service of copies of foregoing Motion for Judgment and 
qf Points and Authorities in Support of Motion acknowl¬ 
edge this 3 dav of October, 1941. 

I THOS. H. CREIGHTON, JR. 

. Attorney for Plaintiff. 

**#♦**#*•• 

63 Endorsed: Filed Jul 8 1942 Charles E. Stewart, 
Clerk 

Memo. Opinion In Re Motion for Judgment on 
Counterclaim. 

The defendants’ motion for judgment will be granted. 

In my opinion the return to plaintiff company of profits 
earned during the licensed period was without lawful au¬ 
thority. At the time of seizure the company was an enemy 
within the purview of Section 2(a) of the Trading with the 
Enemy Act of 1917. The seizure divested it of all title and 
right in its property. The title of the United States be¬ 
came absolute. U. S. v. Chemical Foundation, 272 U. S. 
1 (1926); Cummings v. Deutsche Bank, 300 U. S. 115 (1937). 
Profits earned under license were not exempt. Nothing in 
tfie Act makes them so. No distinction is drawn between 
assets acquired before and during the licensed period. Why 
in reason should such profits be treated differently 
66 from those in hand when the license was issued? 

The theory invoked in support of the return that 
the company was not an enemy while operating under li¬ 
cense and therefore was entitled to such profits, gains no 
sanction from the language of the Act. The only support 
is found in what was accepted as a rule of general law, and 
read into the statute, that a license restores an enemy to a 
non-enemy status. Thus this company was treated as a 
non-enemy under Section 9(a) of the Act and the profits 
returned to it. Whether it can be said there was such an 
established rule and whether the instant facts would fit into 
it are unimportant in my view. The Trading with the 
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Enemy Act was carefully drawn, comprehensive and in¬ 
clusive. It superseded general law for dealing with the 
trade and property of those falling within its definition of 
an enemy. No distinction appears in favor of an enemy 
operating under license, not even in the extensive provi¬ 
sions of section 4(a) providnig for licensing of insurance 
companies. It seems clear that none was intended, espe¬ 
cially in view of section 12 expressly reserving until after 
the war the settlement of enemy claims as Congress shall 
then direct. The power to license was dictated in the inter¬ 
ests of citizens and friendly aliens, to protect them from 
injury and loss through innocent business relations with 
enemy concerns. It legalized such contracts and rendered 
them enforceable in the courts. To that extent an enemy 
might have enjoyed an incidental benefit. However, I can¬ 
not conceive that in validating such transactions it was in¬ 
tended an enemv should gain immunity from seizure of the 
proceeds thereof. This seems to have been the view 
67 of Chief Justice Stone, who while Attorney General 
questioned the propriety of making the allowance to 
plaintiff. 

The fact that the allowance was made by executive order 
should not preclude judicial review where the government 
seeks recovery back upon the ground that the action was 
induced by mistake of law. Wisconsin R. R. Co. v. U. S., 164 
U. S. 190: Wilber National Bank v. U. S., 294 U. S. 120. It 
was a purely administrative act, which under the statute 
might have been delegated. U. S. v. Chemical Foundation. 
272 U. S. 1, 13,14. No distinction seems to 13 revail between 
an act by the President and one delegated by him. Cum¬ 
mings v. Jensen, 66 App. D. C. 124; Soeiete Swisse v. Cum¬ 
mings, 69 App. D. C. 154. Certainly, where recovery is 
sought by way or counterclaim it would be inequitable and 
unjust to close the door against review. Here plaintiff after 
accepting a settlement by the Government under the Act of 
1928, has turned about, and attacking that settlement sues 
for more. Thus it invites a re-examination of the settle- 
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raent, which in fairness must include a review of the allow¬ 
ance of profits mistakenly made. Societe Swisse v. Cum¬ 
mings, supra; Isenberg v. Biddle et al, D. C. App. No. 7747, 
decided Dec. 15, 1941; U. S. v. Rodiek, 120 Fed. 2nd 760; 
McElrath v. U. S., 102 U. S. 426. 441. 

Careful consideration has been given to the long course 
of administrative rulings similar to that which dictated the 
allowance of profits to plaintiff. Those rulings all stem 
from determination of the claim of Nord-Deutsche Insur¬ 
ance Co. June 5, 1922. If that was made in error all 
68 are erroneous. At most practices of executive of¬ 
ficers in administering legislation can only be per¬ 
suasive with a court. However firmlv established thev can- 
not become a substitute for judicial judgment. Repetitions 
of ^ mistake will not act as a corrective or create power lack¬ 
ing in the statute. Here the statute is not ambiguous. Its 
meaning seems certain and clear. The rulings fail to per¬ 
suade. 

An appropriate judgment will be entered when presented. 

i JAMES M. PROCTOR, 

Justice. 

Dated July 7, 1942 

Copies mailed to all attorneys. 

• •••*••*•• 

70 Endorsed: Filed Sep 22 1942 Charles E. Stew¬ 
art, Clerk 

Final Order 

This cause coming on to be heard on October 30, 1941 on 
defendants’ motion for judgment on the pleadings and on 
the stipulation of facts on counterclaim and on considera¬ 
tion of said motion and of said stipulation of facts and the 
Court having heard arguments of counsel on both sides 
and being fully advised in the premises; and it appearing to 
the Court that the defendants are entitled to judgment on 
the counterclaim as a matter of law, it is this 22nd day of 
September, 1942 
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ORDERED that the defendants’ motion for judgment on 
the pleadings on the counterclaim be granted; and 

FURTHER ORDERED that the Clerk enter judgment 
for the defendants against the plaintiff in the sum of $110,- 
580.06, consisting of $76,637.88 principal and interest there¬ 
on at the rate of 6% per annum from May 4, 1935, the date 
of the filing of said counterclaim, in the sum of $33,942.18; 
together with the costs of suit as taxed by the Clerk. 

JAMES M PROCTOR 
Justice 

Approved as to form 

JAMES J. LENIHAN 
Attorney for Plaintiff. 

71 Endorsed: Filed Sep 22 1942 Charles E. Stew¬ 
art, Clerk 

Judgment 

This cause having come on to be heard on the defendants’ 
motion for judgment on the pleadings and on the stipulation 
of facts on counterclaim; and upon consideration of the 
final order thereon, it is this 22nd day of September, 1942 

ADJUDGED that the defendants recover of the plaintiff 
the sum of $110,580.06, consisting of $76,637.88 principal 
and interest thereon at the rate of 6% per annum from May 
4, 1935, the date of the filing of said counterclaim, in the 
sum of $33,942.18; together with the costs of suit as taxed 
by the clerk. 

CHARLES E. STEWART, 
Cleric of the District Court of 
the United States for the Dis¬ 
trict of Columbia. 

By UNA RITA MORRIS, 

Deputy Cleric. 

• ••••••••• 
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73 Endorsed: Filed Oct 15 1942 Charles E. Stew¬ 
art, Clerk 

Statement of Points on Which Appellant Intends to Reply 

on Appeal 

The appellant states that the points upon which he in¬ 
tends to rely on appeal in this action are as follows: 

1 . The return to appellant of profits earned during the 
license period was lawful. 

i2. The earnings of the appellant during the license period 
were never enemy property and were wrongfully taken over 
bv the Alien Propertv Custodian. 

3. The practical interpretation of an ambiguous or doubt¬ 
ful statute that has been acted upon by officials charged with 
its; administration will not be disturbed except for weighty 
reasons. 

4. The act of the President in ordering the return to ap¬ 
pellant of the profits earned during the license period was 
not subject to review in a suit brought for the authorized 
return of additional property under an amendment to the 

Trading with the Enemy Act. 

74 5. There was no just enrichment of the appellant 
when the licensed profits were returned to it and 

therefore under the authorities there can be no recovery of 
the amount paid to it by order of the President as profits 
earned by it during the license period. 

JAMES J. LENIHAN 
Attorney for Appellant 
Swiss National Insurance Company, Ltd. 
a corporation of Basle, Switzerland 
516 Investment Building, 
Washington, D. C. 

Service accepted this 15th day of October, 1942: 

FREDERICK L. SMITH 
i Attorney for Appellees. 
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In the United States Court of Appeals for the 
District of Columbia 


No. S39S 

Swiss National Insurance Company. Ltd., a Corporation 
of Basle, Switzerland, appellant 
v. 

Leo T. Crowley, as Alien Property Custodian, and W. A. 
Julian, as Treasurer of the United States, appellees 


APPEAL FROM TIIE DISTRICT COURT OF THE US IT ED STATES FOR 

THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


COUNTER-STATEMENT OF CASE 

The appellant, a foreign insurance company incorporated 
under the laws of Switzerland, maintained a branch office in 
New York from 1910 to November IS, 191S. During World 
War I. it transacted business in Germany and was therefore an 
enemy under the terms of Section 2 (a) of the Trading with the 
Enemy Act of October 6. 1917 (40 Stat. 411; 50 V. S. C. App.) 
(Appellant’s App. 54). In accordance with Section 4 (a) of 
that act providing for the operation under revocable license of 
enemy insurance companies, the appellant applied for and re¬ 
ceived a license from the Secretary of the Treasury, as delegate 
of the President, dated November 27.1917, which contained the 
following condition: 

That the funds of the company held or received in the 
United States by managers, trustees, or others, be sub¬ 
ject to all the restrictions imposed by the Trading with 
the Enemy Act. except as herein provided (Appellant’s 
App. 60). 
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This license was superseded by a more comprehensive one 
dated October 6. 191S. which brought the company under close 
supervision of the Alien Property Custodian. It contained the 
following condition: 

(12) That it [the appellant] will at any time upon the 
order of the Alien Property Custodian deliver to him, 
or to a depository designated by him. all or such portion 
of the securities owned by it and of its other assets or 
property in the United States as he shall demand 
(Appellant’s App. 60-63). 

This license, likewise, was subject to revocation on notice. On 
November 15. 191S. the Secretary of the Treasury notified the 
company that he had revoked its license. The notice of rev¬ 
ocation contained the following statement (Appellant's 
App. 63): 

Immediately upon revocation of license becoming 
effective, the Alien Property Custodian will take over 
all assets and affairs of the Company and proceed with 
the liquidation of its liabilities in accord with the Ex¬ 
ecutive Order of November 12. 1918. 

On November IS. 1918 the Custodian demanded and received 
all of the appellant’s assets and records located in the United 
States (Appellant’s App. 3. 55). 

The profits earned by the appellant while operating under 
licenses prior to November IS. 1918. give rise to the issue 
now before the Court. 

On January 6.1922. the appellant filed an action, in the then 
Supreme Court of the District of Columbia, under Section 9 of 
the Act against the Alien Property Custodian and the Treas¬ 
urer of the United States for the return of all its seized prop¬ 
erty including all income and accruals (Equity No. 39603). 
The grounds upon which the return was sought were: (1) that 
as the war had ended, the plaintiff was no longer an enemy; 
(2) as it had ceased to do business in Germany, it was no 
longer an enemy; and (3) in the alternative, that it was a non¬ 
enemy claimant under section 9 (b) (1) added by the amend¬ 
ment of June 5. 1920 (41 Stat. 977). The suit was dismissed 
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on all grounds, and upon appeal, the decision was affirmed by 
this Court and the Supreme Court of the United States. 
Swiss National Insurance Co. Ltd. v. Miller et al., 53 App. 
D. C. 173. 2S9 Fed. 571. and 267 U. S. 42 (Appellant’s App. 
15-16. 44). The essential portions of the record in that liti¬ 
gation are reprinted in the appellee’s Appendix B, pp. 44-62. 

While the case was pending in the Supreme Court, the ap¬ 
pellant on March 3. 1924. filed a notice of claim with the Alien 
Property Custodian for the return of the profits earned while 
operating “under the proclamation of the President of April 6, 
1917/’ and under the two licenses (Appellant’s App. 55). The 
Supreme Court affirmed the judgment of this Court on Febru¬ 
ary 2. 1925. On March 10. 1924. almost a year after the de¬ 
cision of this Court, the Alien Property Custodian recom¬ 
mended to the Attorney General the allowance of the claim 
for profits; on June 13. 1925. five months after the affirmance 
by the Supreme Court of the judgment of this Court, the At¬ 
torney General recommended to the President the allowance 
of the claim for profits. The President approved the allow¬ 
ance of the claim on June 15. 1925. The Attorney General’s 
recommendation to the President stated in part (Appellant’s 
App. 66. 67): 

* * * that suit has been instituted by this com¬ 

pany petitioning the release of all of its property on the 
ground that it was a corporation of Switzerland, ■which 
suit is now pending in the Supreme Court of the United 
States, * * *. 

The recommendation did not advise the President of the 
opinions of this Court and of the Supreme Court holding 
that the appellant was an enemy which was not entitled to re¬ 
cover its assets “including all income and accruals” under then 
existing legislation. The Attorney General stated to the Presi¬ 
dent that “the Department interprets the licensee to be a non¬ 
enemy.” No determination of the profits had then been made, 
and it was stated that they would be ascertained by an audit 
to be made by the Alien Property Custodian. 

As a result of the Executive allowance there was returned 
to appellant $331,612.10 representing all the profits earned 
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after the proclamation of the President of April 6. 1917, and 
while operating under licenses from the Secretary of the Treas¬ 
ury. A supplementary allowance of interest earned on the 
principal sum of the profits, in the amount of $S7,61S.S7, was 
later made—a total of $419,230.97 (Appellant’s App. 56). 

During the pendency of the prior litigation, on April 5, 1923, 
the appellant, as an enemy corporation, filed a notice of claim 
under the Winslow Act of March 4, 1923, for the return of 
$10,000. and return of that sum was made (Appellant’s App. 
16. 45). 

After the allowance by the President of its notice of claim for 
the return of profits as a “non-enemy” (Appellant's App. 70, 
71), the appellant filed a notice of claim under the Settlement 
of War Claims Act of March 10.192S (45 Stat. 270). This Act 
amended the Trading with the Enemy Act by providing, inter 
alia, that former German enemy corporations and other enemy 
corporations classified with German companies could receive 
back S0% of their seized property if they filed consents to the 
retention by the Custodian of 20%. The appellant filed such 
a consent under Section 9 (m) and its claim was allowed 
(Appellant's App. 5$) and the residue of its property returned. 

On September 2. 1931. the appellant filed its bill in the pres¬ 
ent action for an accounting as to certain reservations for fed¬ 
eral taxes and other purposes made at the time of the return 
under the war claim (Appellant’s App. 2). Answer to the bill 
was postponed from time to time because litigation was then 
pending which would be determinative of various issues pre¬ 
sented by the complaint. In May 1935 an answer and a counter¬ 
claim were filed. The counterclaim prays for restitution of 20% 
of the profits returned by the Executive allowance of June 15, 
1925, together with various items of income (Appellant’s App. 
7). The counterclaim avers that the return of the profits was 
illegal and was induced by mistake of law (Appellant’s App. 
22 ). The issues raised by the complaint were not submitted to 
the trial court and are not here involved. 

Based upon a stipulation of facts on counterclaim (Appel¬ 
lant's App. 53 et seq.), the defendants moved for judgment on 
the pleadings in accordance with the prayer of the counterclaim 
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(Appellant’s App. 146). The motion was granted on July 7, 
1942, and final order and judgment were subsequently entered 
(Appellant’s App. 14S-151). 

Before summarizing their argument, the appellees desire to 
point out to the Court a curious oversight of both parties 
which seems to have existed from the time the appellant filed 
its notice of claim for profits in 1924 until the case reached 
this Court. It has always been assumed that the appellant 
was subject to the terms of the general license of the Presi¬ 
dential proclamation of April 6,1917, as modified by the procla¬ 
mation of July 13. 1917 (Appellant’s Brief. 5, 10. 12, 16; Ap¬ 
pellant's App. 12. 13. 16. 25. 27, 37). The profits returned to 
the appellant in 1926 in the amount of S331.612.10 were com¬ 
puted on the basis of a license period from April 6. 1917, to 
November IS. 191S. This assumption that the appellant was 
licensed prior to the enactment of the Trading with the Enemy 
Act on October 6, 1917, now appears erroneous. The Presi¬ 
dent's proclamation of April 6, 1917, is by its terms limited to 
enemy insurance companies incorporated under the laws of 
Germany. While the appellant was largely German-owned, 
and had several branches in Germany, it was incorporated 
under the laws of Switzerland and had its main office in Basle, 
Switzerland. Its license period seems to have begun with 
the enactment of the Trading with the Enemy Act itself. The 
appellant was therefore not entitled to the return of that part 
of its profits earned from April 6, 1917, to October 6,1917, even 
under its own view of the law. 

No point is of course made of this oversight insofar as the 
relief demanded on the counterclaim is concerned. Attention 
is directed to it merely to anticipate possible doubts on the part 
of the court. 

STATUTES AND RULES AND REGULATIONS INVOLVED 

The statutes involved are the Trading with the Enemy Act 
of October 6, 1917 (40 Stat. 411; 50 U. S. C. App.) and the 
Settlement of War Claims Act of March 10, 1928, insofar as 
it amended the former (45 Stat. 270). The particular sections 
of the Trading with the Enemy Act. as amended, which are 
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pertinent are 2 (a). 4 (a), 5 (a). 7 (c). 9 (a), (b). 9 (m) and 12. 
The only rules and regulations involved are those promul¬ 
gated by Executive Order 2991 of November 12, 191S. 

Due to the length and number of the several sections of 
the statute and the length of the Executive Order, the perti¬ 
nent portions are set forth in Appendix A to the brief. 

SUMMARY OF ARGUMENT 

Section 7 (c) of the Trading with the Enemy Act authorized 
the Custodian, after revocation of its license, to seize all the 
assets of the appellant, an enemy as defined in Section 2 (a). 
Nothing in the Act exempted profits earned during the license 
period from seizure. Section 4 (a) evidences an intention by 
Congress that the Custodian should seize all assets of enemy 
insurance companies upon revocation of a license, including 
profits, in order to permit payment of American nonenemy 
creditors under Section 9. Had Congress intended to exempt 
profits from seizure, it would have inserted apt words for that 
purpose. The license was for the purpose of causing the ap¬ 
pellant to liquidate; it was not a privilege for its benefit, but 
for American creditors. 

Executive Order 2991 of November 12, 191$, providing 
rules and regulations for the liquidation of enemy insurance 
companies, contemplated the taking over by the Custodian 
of all the assets of enemy companies. The Custodian would 
have been frustrated in his liquidation of these companies had 
their profits, earned during the license period, or the assets 
representing the profits, been immune from seizure. 

While there are no decisions considering the precise claim of 
immunity made by the appellant, all cases involving enemy 
insurance companies which have arisen under the Trading 
with the Enemy Act imply that the seizure of all their assets 
was legal. 

Profits or income during the license period is only an account¬ 
ant's conception, and was not represented by any definite, 
tangible assets which the Custodian could have left untouched 
while taking over the capital assets for liquidation. 



The Act provides, in Section 7 (c), that upon seizure of any 
property, it shall be held and disposed of in accordance with 
the statutory provisions. Section 12 provides that any claim 
of an enemy shall be settled as the Congress shall direct. Xo 
legal disposition could be made of seized property except as 
definitely provided; and when the profits earned during the 
license period were returned to the appellant in 1920. there was 
no legislation authorizing the return. 

The judgment in the action filed by the appellant in 1922 
for the return of all its property “including income and ac¬ 
cruals’* is res judicata of the issue as to its right to receive the 
return in 1926. as the suit necessarily embraced profits earned 
during the license period. If the appellant was not entitled 
to receive the profits in 1922 when the suit was filed or 1925 
when the judgment became final, it was not entitled to receive 
them a few months later when the return was made by admin¬ 
istrative action. 

The administrative construction of the Trading with the 
Enemy Act during the time H. M. Daugherty and J. G. Sar¬ 
gent occupied the office of Attorney General, urged by the ap¬ 
pellant as entitled to respect, is not persuasive. It was based 
on an obviously erroneous interpretation of the statute, and 
was not embodied in any published rulings. The authorities 
cited in these rulings have no relevance to the point in support 
of which they were adduced. That a licensed enemy has a 
persona standi with respect to matters covered by the license 
is beside the point in considering whether the property of an 
enemy may be seized after revocation of his license. More¬ 
over, the ruling which resulted in the disputed payment to the 
appellant was erroneous on its face, as the opinion of the At¬ 
torney General failed to advise the President of the nature 
and effect of the litigation instituted by the appellant in 1922 
and culminating in the decision of the Supreme Court holding 
the appellant to be an enemy not entitled to the return of its 
property under existing legislation. 

Both this Court and the Circuit Court of Appeals for the 
Second Circuit have decided that an order of the President 
under Section 9 may be judicially reviewed. In this case, how- 
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ever, the appellant’s argument is inappropriate because of the 
prior judgment. Nor can the appellant deny that it was un¬ 
justly enriched, for it has received moneys of the United States 
without the consent of the Congress, and must make restitu¬ 
tion. 

IMPORTANCE OF THE ISSUE IN THE ADMINISTRATION OF 

FOREIGN-OWNED PROPERTY DURING THE PRESENT WAR 

yTere it not for the impact of a possible adverse decision upon 
the present administration by the Secretary of the Treasury 
and of the appellee. Alien Property Custodian, of the foreign 
funds regulations and the foreign property regulations under 
Section 5 (b) of the Trading with the Enemy Act. as amended 
by Title III of tiie First War Powers Act of December 18, 1941, 
th<p appellees would be content to rest their argument upon the 
res judicata issue in point III. hereafter. 

But our country is once more at war. This Court will take 
. notice of the nature of the present conflict and of the measures 
taken to meet its problems. 

The Treasury Department conducted a census of foreign 
property subject to the jurisdiction of the United States, by 
means of reports required to be filed on Form TFR-300. Re¬ 
sults of this census are stated as follows in a publication of the 
Treasury Department. Foreign Funds Control, entitled “Ad¬ 
ministration of the Wartime Financial and Property Controls 
of the United States Government’’ (June 1942. reissued 
December 1942). page 40: 

The Treasury has already received 600.000 reports of 
foreign-owned property. These include 150.000 reports 
on securities issued to nationals of foreign countries, 
135.000 reports on bank accounts of such nationals, 
56.000 reports on securities held in custody by banks and 
brokers for such nationals, and 10.000 reports of safe 
deposit boxes in which such nationals had an interest. 
It will be readily apparent that these complete and de¬ 
tailed reports provide the Treasury with full informa¬ 
tion regarding the property holdings and business 
interests of every national subject to foreign funds 
control. 
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The total value of all property reported in the census 
is in excess of $13,000 million. More than $7,000 
million of this total was reported as the property of 
nationals of blocked countries. Property reported as 
owned or held for nationals resident in the Latin Amer¬ 
ican Republics amounted to more than $1,200 million. 
[Italics supplied.] 

In connection with control of this foreign-owned property 
the Treasury has issued approximately 84 General Licenses 
of which some 55 are presently in force, the balance having 
been revoked or having expired. It is estimated by the Treas¬ 
ury Department that perhaps more than a million individual 
transactions have been authorized under such General Li¬ 
censes. In addition, over 600.000 applications for individual 
licenses have been received by the Treasury Department, of 
which approximately 75% have been allowed (507.000 from 
the New York Federal Reserve District alone, and possibly 
some 100,000 from the other districts). In some applications 
as many as 200 separate transactions are covered. In short, 
virtually the entire mass of foreign-owned property in the 
United States is subject to some form of license, ranging from 
licenses to continue in business (with conservation of assets) or 
to liquidate, down to licenses permitting specific transactions. 

As indicated above, there is included within this quantity 
of foreign property affected by some form of licenses an esti¬ 
mated seven billion dollars worth of property of nationals of 
“blocked” countries. If the doctrine urged by the appellant 
that granting of a license to an enemy restores him to the 
status of a nonenemy, exempting from seizure by the United 
States all his property earned during the period of license 
were approved, the result might well be the freezing of freezing 
controls. The Alien Property Custodian might be unable to 
vest property acquired during a period when the Treasury 
had given a license to the owner; and the Treasury itself might 
be unable to exert its freezing control with respect to such 
property. In short, our own weapons of economic warfare 
and enemy property control might be turned against us. 
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ARGUMENT 

I 

The seizure, after revocation of the license, of profits of the 
appellant’s operations under license was authorized by Sec¬ 
tion 7 (c) of the Trading with the Enemy Act 

A. The statute provides for seizure of all assets of enemy insurance 
companies within the United States 

The appellant’s assets were seized by the Alien Property 
Custodian on November 18.1918. At that time. Section 7 (c). 
paragraph 1, of the Trading with the Enemy Act, as amended 
on November 4. 1918 (40 Stat. 1020). authorized demand and 
seizure of— 

* * * any money or other property including (but 

not thereby limiting the generality of the above) 
patents, copyrights, applications therefor, and rights to 
apply for the same, trade-marks, choses in action, and 
rights and claims of every character and description 
owing or belonging to or held for. by, on account of, or 
on behalf of, or for the benefit of. an enemy or ally of 

enemy not holding a license granted by the President 

* # ♦ 

The same paragraph of Section 7 (c) embodied a direction to 
the Alien Property Custodian that “all property thus acquired 
shall be held, administered and disposed of as elsewhere pro¬ 
vided in this Act.” Nowhere in all the nineteen sections of the 
Trading with the Enemy Act as originally enacted, or as 
amended prior to the date of seizure of appellant's property, 
is there any provision exempting any particular kind of prop¬ 
erty owned by an enemy or an ally of an enemy from seizure 
by the Alien Property Custodian. As stated by the court in 
Garvan v. Marconi Wireless Telegraph Company [D. C. N. J. 
(1921)], 275 F. 486. 488. the Congress indicated its intention 
that enemy “property of every kind, tangible and intangible” 
should be seized. The demand and seizure provisions of Sec¬ 
tion 7 should be broadly construed to effectuate the “purpose 
to employ all legitimate means effectively to prosecute the 
war. The law should be liberally construed to give effect to the 
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purposes it was enacted to subserve.” United States v. Chemi¬ 
cal Foundation , 272 U. S. 1, 10. Cf. Farbwerke v. Chemical 
Foundation, 283 U. S. 152. 

In order to exempt the profits earned by the appellant while 
operating under a Presidential License from the provisions of 
Section 7 (c) the appellant in effect asks this Court either to 
substitute for the words “not holding a license” the words 
“which never held a license” or to write in, after the words 
“of every character or description” the words “except profits 
earned during the period of licensed operations.” Such emen¬ 
dation is not permitted by canons of statutory construction. 
“It is very clear” this Court said in Pflueger v. United States, 
73 App. D. C. 364. 121 F. (2d) 732, “that amendment may 
not be substituted for construction.” 

There is no language in Section 4 (a) of the Act, so heavily 
relied upon by the appellant, to support any limitation upon 
the provisions of Section 7 (c). Section 4 (a) provides for 
the licensing of enemy insurance companies, temporarily or 
otherwise, upon such conditions regulating the “* * * 

disposition of the funds of the company or of such enemy or 
ally of enemy as the President shall deem necessary for the 
safety of the United States; and any license granted here¬ 
under may be revoked or regranted or renewed in such manner 
and at such times as the President shall determine. * * *” 
We have seen that the licenses issued to the appellant under 
this section contained express provisions subjecting its assets to 
the restrictions of the Trading with the Enemy Act and to the 
demand of the Alien Property Custodian (Appellant’s App. 
30,33). 

That the Congress intended that all the assets of licensed 
enemy insurance companies should be taken over by the Alien 
Property Custodian after the revocation of a license clearly 
appears from the last paragraph of Section 4 (a). The perti¬ 
nent provision of this paragraph is as follows: 

* * * if any license granted shall be revoked by the 

President, the provisions of Sections 3 and 16 hereof 
shall forthwith apply * * * and nothing in this 

Act shall vitiate or nullify then existing policies or con¬ 
tracts of insurance or reinsurance or the conditions 
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thereof; and any such policyholder or insurance com¬ 
pany, not an enemy or ally of enemy, having any claim 
to or upon money or other property of the enemy or ally 
of enemy insurance or reinsurance company in the 
custody or control of the alien property custodian, here¬ 
inafter provided for, or of the Treasurer of the United 
States., may make application for the payment there¬ 
of and may institute suit as provided in section nine 
hereof. [Italics supplied.] 

By this provision the Congress made the claims procedure 
of Section 9 available to such nonenemy policyholders, insur¬ 
ance companies or other creditors as had claims against the 
assets of the enemy insurance companies seized by the Alien 
Property Custodian. There is no reason why the assets avail¬ 
able to satisfy American nonenemy creditors should have been 
limited to the original capital assets of the enemy companies 
ancj the nonenemv creditors, in case of insolvency of the enemy 
companies, denied relief against the assets representing profits, 
earned prior to the revocation of the license. 

The legislative intention that all assets of these enemy insur¬ 
ance companies should be taken over by the Custodian 
appears from the report of the Senate Committee on 
Commerce on H. R. 4960 of the 65th Congress, 1st Session, 
which became the Trading with the Enemy Act. That report 
makes it quite clear that the Custodian, in order to carry out 
the liquidation of these enemy insurance companies, could 
compel them “to turn over * * * a u their assets in the 

United States.” 1 [Italics supplied.] The enemy insurance 

’The Report (Senate Report No. 111. Goth Cong.. 1st Sess.) states: 

“Section 4(a) contains elaborate provisions to cover the case of branches 
or agencies of German corporations doing business in this country—insur¬ 
ance. reinsurance, commercial, and otherwise (and also of German ally 
corporations). One of the purposes of this section is to give the United 
States Government full control over all enemy and ally of enemy insurance 
or reinsurance companies, and to safeguard the interests of American com¬ 
panies which, in the past, have had business dealings with them. 

“These transactions have been in the nature of reinsurances. During 
the year 1916 the reinsurance premiums written by foreign companies, with 
branch offices in this country, amounted to $o0,000.000. Of this total, 47 
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and reinsurance question was considered at great length in 
hearings before the subcommittee of the Committee on Com¬ 
merce to which H. R. 4960 was referred. (See Hearings. July 
25, 27. 28. 1917, pp. 99-111, 132, 139-147.) It was of course 
known to the Congress that enemy insurance companies had 
been operating since April 6. 1917, under the Proclamation of 

I>ercenr went to Russian and French companies, 11 percent to neutral 
companies, and the balance, or 42 percent, to enemy countries or their allies. 

“Absolute control over all such companies of enemy nations (and their 
allies) is vested in the President, who is authorized to grant or refuse to 
grant all license applications emanating from said companies, or their 
agents, doing business in the United States. 

“Section 4, in conjunction with section 9, also protects and safeguards 
those insurance companies of the United States which have existing con¬ 
tracts, entered into prior to the war. with enemy reinsurance companies. 
The latter, under the proposed act, may be compelled to turn over to the 
alien-property custodian, an official created by said act, all their assets in 
the United States. 

“In such cases the American companies are enabled to replace their con¬ 
tracts elsewhere, those existing with enemy countries being liquidated, upon 
proper proof of claim, presented to the alien-property custodian, to the 
Treasurer of the United States, to the President, or, upon suit, to the United 
States courts. American branches of German corporations are given 30 
days within which to apply for a license. If the license is refused, any 
further doing of business in this country by the German corporation will 
be illegal. Pending the 30 days within which application may be made, 
and further pending the decision of the President on the question of license, 
insurance companies are allowed to continue to do business under the present 
provisions of the President's proclamation—that is, they may continue their 
ordinary business, but they may not transmit any funds out of the country 
or allow any funds to be used as a basis for credits. A German insurance 
or reinsurance company may not, however, do any marine or war-risk insur¬ 
ance, and provision is made that the Secretary of Commerce shall not have 
power to license any such marine or war-risk insurance or reinsurance 
(Hearings, pp. 99-111, 139-144, 147). 

"As to branches of business corporations pending the 30 days and further 
pending the decision of the Secretary as to license, such German branches 
may continue to do business, but they also may not transmit or transfer 
any money or property out of the United States or use it for the basis of the 
establishment of credits. Detailed provisions are made to safeguard Amer¬ 
ican interests in case the Secretary of Commerce refuses a license to a 
branch of a German insurance company or revokes any license after he 
shall have granted it (Hearings, pp. 145-146)” (pp. 5-6). 

(As the bill was reported to the floor of the Senate the administration of 
some provisions of the Act was bestowed upon the Secretary of Commerce.) 
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that date. It must have been known that they made profits 
during that period. Had the Congress had any intention of 
exempting these profits from seizure, it would have done so by 
the use of apt language in Section 4 (a), or Section 7 (c). On 
the contrary, a purpose to include them with other assets of 
enemy companies in seizures by the Alien Property Custodian 
is evident. 

Contrary to the assertion of the appellant (Brief, p. 12), the 
“legal effect of the license'' was not “to relieve the li¬ 
censee * # * from all restrictions attaching to enemy 
status * * * As stated by the Court of Appeals for the 
Second Circuit in Garvan v. $20,GOO Bonds, 265 Fed. 477. 47S: 

The President, through the Secretary of the Treasury, 
issued licenses to the companies in question, not to 
continue to do business in the United States, but for 
the purpose of being liquidated. (Affirmed sub nomine 
Central Union Trust Co. v. Garvan , 254 U. S. 554). 

The license was not issued for the benefit of the enemy 
company, but for the protection of American creditors. As 
stated in United States v. 100 Barrels of Cement, Fed. Cas. 
15.945 (27 Fed. Cas. 292, 29S. 299). E. D. Md. (1S62) cited by 
the appellant : 

Whenever a liberal construction is given to its terms, 
it is for the purpose of effecting the object for which it 
, was granted; of carrying out the intent of the sovereign, 

and not of the grantee. 

***** 

The licensee cannot use it to cover even the property 
of those for whom he sees fit to act as agent. 

***** 

! It is. in short, a special privilege granted by the sover¬ 
eign, not for the benefit of the grantee, but for the good 
of the state. 

In other words. Section 4 (a) contemplated the issuance of 
licenses to enemy insurance companies to cause them to liqui¬ 
date their businesses in the United States with the minimum 
of disturbance to the interests of nonenemv policyholders and 
creditors, and in anticipation of an ultimate seizure of their 
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assets and business by the Alien Property Custodian. The 
licenses issued to the appellant accorded with this intention of 
the Congress. 

B. The rules and regulations provided for seizure of all assets of enemy 

insurance companies 

The legislative mandate of Sections 4 (a) and 7 (c) as to 
enemy insurance companies was implemented by Executive 
Order No. 2991 promulgated by President Wilson on Novem¬ 
ber 12. 191$ (Appellees’ App. 37). This Executive Order pre¬ 
scribed rules and regulations for the management and adminis¬ 
tration of enemy insurance companies and the sale or other 
disposition of their assets. The introductory paragraph em¬ 
powered the Custodian to sell or to make other disposition of 
“any and all property other than money 2 of any insurance 
company * * # which has been or shall be conveyed, trans¬ 
ferred. assigned, delivered, and/or paid over * * * .” 

Paragraph 1 empowered the Custodian to take over the 
“property and assets including (but without limiting the gen¬ 
erality of the foregoing) * * * income and profits and 
accumulations and distribution of principal or income 
* * *.” Paragraph 3 empowered the Custodian “to man¬ 
age. administer, preserve, conduct, operate, and control such 
business and any or all parts or parcels and assets thereof as 
though the absolute owner.” Paragraph 5 vested in the Cus¬ 
todian “full power and discretion with respect to the business, 
property, and assets of any insurance company which has been 
or shall be conveyed, transferred, assigned, delivered, or paid 
over to him * * * and may liquidate, reinsure, or retro¬ 
cede or sell or otherwise dispose of * * * the said business 
in whole or in part.” 

The Custodian would have been unable to comply with the 
President’s detailed rules and regulations for the liquidation 
of enemy insurance companies had he been unable to take over 
“the profits made during the license period” as part of the 
assets of the going business. Indeed, adoption of the appel- 

*The “other than money” reservation has, of course, no reference to profits 
made during the license period but was inserted, apparently, to accord with 
the language of Section 12 vesting in the Alien Property Custodian the 
power of a common law trustee in respect of property “other than money.” 
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lant’s theory of immunity from seizure of the physical assets 
in which such profits necessarily inhere would have frustrated 
administration of Section 4 (a). 

C. Decisions involving licensed enemy insurance companies imply that the 

I seizure of profits was lawful 

While there is no case in which the appellant’s contention 
as to the inviolability of profits has been expressly made, it is 
clear that the decisions involving enemy insurance companies 
imply that the seizure of all their assets, including their income 
during the license period, was lawful. 

The contemporary understanding of the Alien Property Cus¬ 
todian and of the courts of the power and duty of the Custodian 
in the seizure of enemy insurance assets is disclosed in Nord 
Deutsche Insurance Company v. John L. Dudley, Jr. (Supreme 
Court X. Y. Co. (1918), 172 N. Y. S. 154; 104 Misc. Rep. 365— 
one of the few reported cases in which a licensed enemy insur¬ 
ance company brought suit under its liquidation license against 
a non-enemy debtor). The court stated: 

, * * * The a ii en property custodian submits an affi¬ 

davit on this motion in which he asserts that he con¬ 
siders it for the best interests of the United States to 
have all alien enemy insurance companies liquidated 
and their business here wound up, in order that Amer¬ 
ican policy holders having losses may not be compelled 
to sue for each loss sustained. He says that, should 
the alien property custodian take over the assets of a 
foreign insurance company, losses could not be paid 
under the provisions of the Trading writh the Enemy 
Act, except they be reduced to judgments. This con¬ 
dition arises from the fact that section 9 of the act per- 

, mits a payment only with the assent of the owner of 
the property and of all persons claiming any right, title, 
or interest therein (pp. 155-156). 

As the Trading with the Enemy Act wns originally enacted, 
Section 9 provided that debt claims of non-enemies against 
enemies could only be paid by the Custodian “with the assent 
of the owner of said property.” This -requirement was re- 
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moved from the Act by an amendment of July 11, 1919 (41 
Stat. 35). In Farmers Loan and Trust Co. v. Hicks, 9 F. (2d) 
848, a case arising after this amendment, and involving the 
same licensed enemy company, Nord-Deutsche, the Court of 
Appeals for the Second Circuit said: 

But, if there are such American creditors, their rights 
are amply protected under the Trading with the Enemy 
Act. Under that act. section 9 of the original act of 
1917. as amended by the Acts of July 11, 1919, 41 Stat. 
35, c. 6. and that of June 5, 1920, 41 Stat. 977, c. 241, 
and under section 12 of the Act of 1917 as amended by 
Act March 28,1918, 40 Stat. 460, c. 28 (Comp. St. 1918, 
Comp. St, Ann. Supp. 1919, § 311514 ff.), ample provi¬ 
sion is made for the protection of all creditors of the 
German company. (P. 850.) 

It is incontrovertible that the Alien Property Cus¬ 
todian was entitled to seize the trust fund at the time he 
obtained possession of it under the District Court’s de¬ 
cree, which was entered during the war’s continuance. 
Under the Trading with the Enemy Act, as amended, 
he got much more than mere possession, and became 
vested with all of the powers of a common-law trustee 
in respect of all property other than money which was re¬ 
quired to be transferred to him. As to such property 
he was given the power to sell and manage the same as 
though he were absolute owner. Central Union Trust 
Co. v. Garvan, 254 U. S. 554. 569, 41 S. Ct. 214. 65 L. 
Ed. 403. (P.853.) 

It must be perfectly apparent that, if these bills could 
have been maintained prior to the declaration of peace, 
the purpose of the Trading with the Enemy Act would 
have been frustrated if the courts had the right to direct 
this property to be turned back by the Alien Property 
Custodian or the Treasurer of the United States to the 
plaintiff from whose possession it had been lawfully 
taken. (P. 854.) 

See, also, Munich Reinsurance Company v. First Reinsurance 
Company (C. C. A. 2), 6F. (2d) 742. 
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If, as appellant asserts (Brief, pp. 10, 11) enemy insurance 
companies should be treated as non-enemies insofar as their 
income earned during the license period was concerned, the 
Custodian could not have taken over that portion of their 
assets; American creditors, to that extent, would have been 
defeated in their just claims under Section 9 against these 
enemy companies; to the extent that any moneys were exempt 
from seizure, they would have been free for use by enemy inter¬ 
ests in financing espionage, sabotage and other fifth column 
activities which were rampant during World War I. The Con¬ 
gress should not be presumed to have intended any such result. 

D. “Profits earned during the license period” are only an accountant’s con¬ 
ception and represented no identifiable physical assets capable of 
exemption from seizure 

The factual implications of the appellant’s argument belies 
its legal conclusions. If the profits earned during the license 
period were nonenemy property, the Custodian could not have 
legally seized them. Their exemption from legal seizure ob¬ 
viously implies that factually the Custodian should and could 
have left them untouched while taking over the remaining 
assets for liquidation. 

The assets seized from the appellant consisted of 16 differ¬ 
ent items of securities of a face value of SI.010.000 (Appellees’ 
App. 46). Which of these does the appellant urge were ille¬ 
gally seized; and what disposition could have been made of 
them if they were exempt from seizure? Profits are not. of 
course, represented by a specific balance sheet item reflecting 
physical cash in a safety deposit box. Profits are not a specific 
integral thing, like the portfolio of bonds deposited with trus¬ 
tees in Garvan v. $20.000 Bonds . 265 Fed. 477, which could be 
left physically untouched while the rest of the assets were taken 
over by the Custodian. Profits during the license period could 
only be computed accurately after the entire liquidation was 
completed and a final audit made. 

Profits of insurance companies consist of two kinds of in¬ 
come^—underwriting and investment income. Neither can be 
determined without a detailed audit. In the present case, the 
profits made during the license period had not been determined 
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in 1924 at the time the appellant filed its notice of claim for 
their return; nor were they yet determined at the time President 
Coolidge, on June 15, 1925. approved Attorney General Sar¬ 
gent’s opinion holding that these profits had been illegally 
seized (Appellant’s App. p. 72). 

It is significant that the income tax liability of some of these 
licensed enemy companies for the period of their licensed 
operations was not determined for many years after their 
seizure and liquidation by the Custodian. See, e. g. Balkan 
National Insurance Co. v. Commissioner of Internal Revenue 
(C. C. A. 2) 101 F. (2d) 75, where a deficiency for 1918 was 
asserted by the Commissioner of Internal Revenue in 1934. 

Profits earned during the license period are only an account- 
ant’s conception ; they had no real existence in distinguishable 
tangible property which was physically susceptible of being 
left untouched by the Custodian’s liquidation of the appellant. 

II 

No provision of the Trading with the Enemy Act authorized 
the return to the appellant of profits earned during the 
license period 

The appellant was concededly an enemy as defined in Sec¬ 
tion 2 (a) of the Trading with the Enemy Act (Appellant’s 
Brief 2; App. 54, 55). Upon the seizure of the appellant s 
' assets, after the revocation of its license to operate, the appel¬ 
lant was divested of every right, title and interest in them. 
United Stales v. Chemical Foundation, 272 U. S. 1. As stated 
by the Supreme Court in Cummings v. Deutsche Bank, 300 
U. S. 115, 120-121 (1937): 

The title acquired by the United States was absolute 
* * *. As the taking left in enemy owners no bene¬ 

ficial rights to. or interest in. the property, the United 
States did not take or hold as trustee for their benefit. 

Upon seizure, enemy property became subject to ihe man¬ 
date of Section 12 providing that— 

After the end of the war any claim of any enemy or 
of an ally of enemy to any money or other property 
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received and held by the Alien Property Custodian or 
deposited in the United States Treasury shall be settled 
, as Congress shall direct # # *. 

This provision of Section 12 is all-inclusive. It makes no 
distinction between a claim of a German enemy and a claim 
of a Swiss enemy. The Congress ordered that “any claim of 
any enemy’’ should be settled only as it should thereafter 
direct ; it did not exclude from the scope of its mandate claims 
for the return of money or other property in the guise of claims 
for the return of profits earned while operating under a license. 

That section 12 embraced a claim for the return of profits 
earned during the license period is indicated by other pro¬ 
visions in the Act. Section 7 (c) provides: 

The sole relief and remedy of any person having any 
claim to any money or other property heretofore or 
hereafter conveyed, transferred, assigned, delivered, 
or paid over to the Alien Property Custodian, or re¬ 
quired so to be. or seized by him shall be that provided 
by the terms of this Act * * 

See also Section 9 (f) of similar import. 

In holding that no property acquired by the Alien Property 
Custodian could be lawfully returned unless the claim therefor 
fell within some particular provision of Section 9 by which the 
Congress directed the return of the property, the decisions of 
this and other courts have relied upon these provisions of the 
Act. Swiss National Insurance Company v. Miller, 53 App. 
D. C. 173; 289 Fed. 571; affd. 267 U. S. 42; Von Bruning v. 
Sutherland, 58 App. D. C. 258; 29 F. (2d) 631; Crone v. Suther¬ 
land, 62 App. D. C. 16; 63 F. (2d) 895; Cummings v. Hardee, 
70 App. D. C. 18; 102 F. (2d) 622. 

The appellant has not satisfied the burden of establishing 
that the return of profits to it in 1925 was authorized by any 
provision of Section 9. On the contrary, it is obvious that 
there was no such provision in the Act in 1925. No part of 
the property returned could have been legally returned until 
the enactment of the Settlement of War Claims Act on March 
10,1928 (45 Stat. 254, 270). By the addition to Section 9 (b) 
of Subsections 12, 13, and 16, coupled with Section 9 (m) the 
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appellant was entitled to recover 80% of its seized assets, in¬ 
cluding, of course, the profits made during the period of license. 
The only statutory provision in effect prior to the enactment of 
the Settlement of War Claims Act which authorized the return 
of any property to the appellant was that part of the Winslow 
Act of March 4, 1923 (42 Stat. 1511) amending Section 9 (b) 
which permitted the payment to an enemy corporation of the 
sum of $10,000 principal and $10,000 income annually there¬ 
after. See section 9 (b) (10). 

Since there was no provision of the Act in 1925 or 1926 per¬ 
mitting the return of the profits earned during licensed oper¬ 
ations, and none after 1928, except as to 80% thereof, the ap¬ 
pellant owes restitution of 20% of the amount returned in 1926. 

Ill 

That the appellant had no right to the return of profits made 
during the license period is res judicata by virtue of a 
judgment affirmed by this court and the Supreme Court 

On Novembei 6, 1921, the appellant filed a notice of claim 
with the Alien Property Custodian under Section 9 seeking the 
return of all property which had been seized after the revoca¬ 
tion of its license, ‘‘together with all income and accruals and 
such other further property as may be in the hands of the Alien 
Property Custodian or the Treasurer of the United States” 
(Appellees’ App. 46). On June 6. 1922. a suit was instituted 
in the then Supreme Court of the District of Columbia by the 
appellant on the claim previously filed with the Alien Property 
Custodian. Recovery of the same property was asked upon 
the theory that the plaintiff had ceased to do business in Ger¬ 
many since the seizure of its property by the Custodian, that 
the war had ended and it had become a nonenemy and was 
entitled to the return of all property which had been seized 
by the Custodian and that appellant was entitled to the return 
of its property under Section 9 (b) (1), a provision added by 
an amendment of June 5. 1920 (41 Stat. 977) (Appellees’ 
App. 52). The Government filed a motion to dismiss the bill 
(Apellees* App. 48) which was sustained by Mr. Justice Bailey 
on May 26. 1922 (Appellees’ App. 49). The case came to this 
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Court on appeal and the judgment of the trial court was af¬ 
firmed. The case was the first arising under the Trading with 
the Enemy Act to come before this Court. In a carefully con¬ 
sidered opinion this Court stated: 

It is certain that the sequestration of the property in 
question was authorized by the act. Under section 2 
(Comp. St. 191S. Comp. St. Ann. Supp. 1919. 
§3115 1 / 4aa) the plaintiff was an enemy, since it was 
doing business within enemy territory, and under sec¬ 
tion 7c (section 3115 ] /£>d) enemy-owned property was 
made liable to seizure by the Custodian. 

***** 

Section 12 of the act (section 3115 1 i.ff) reads in part 
as follows: 

“After the end of the war any claim of an enemy or of 
an ally of enemy to any money or other property re¬ 
ceived and held by the Alien Property Custodian or 
deposited in the United States Treasury, shall be settled 
as Congress shall direct.” 

The act unmistakably discloses that Congress in- 
tended the Custodian to retain possession of the se¬ 
questered property after the end of the war. until the 
! final disposition thereof should be determined by future 
legislation. These conclusions negative all of the claims 
presented by the plaintiff, except that made under sec¬ 
tion 9 (b) of the amendment of June 5. 1920. 

* * * * * 

The plaintiff claims the right to a recovery herein 
under subsection (1). supra, upon the ground that it 
always was and still is a “citizen” of a neutral country, 
to wit. Switzerland. 

* * * * * 

We conclude accordingly that the favor of the amend¬ 
ment was not extended to corporations incorporated in 
countries other than the United States, the capital stock 
of which was owned in whole or in part by subjects or 
citizens of Germany. This conclusion has the effect, of 
course, of excluding the plaintiff from the benefit of the 
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amendment, since it is not denied that it was owned in- 

part at least by citizens of Germany. 

* * * •* * 

It may be added that, when the United States permits 
a suitor to sue it in its courts, the case brought cannot 
be sustained, unless both in form and substance it comes 
within the terms of the consent. 

The judgment of this Court was affirmed by the Supreme 
Court. 267 U. S. 42 (Appellees' App. 56). The opinion of 
that Court, by Mr. Chief Justice Taft, has become one of the 
landmarks in Alien Property law. The Supreme Court stated: 

The first contention that, because the company had 
ceased to do business in Germany after the seizure, the 
Alien Property Custodian lost his right to continue to 
hold the property, cannot be sustained. A change like 
this could not take away the status of the seized prop¬ 
erty as enemy property. The withdrawal from business 
in Germany might well involve a transfer of something 
of value from the plaintiff to enemy citizens or subjects, 
and strengthen the enemy resources. 

Second, it is argued that, as the war ended by Joint 
Resolution of July 2. 1921 (42 Stat. at L. 105. chap. 40, 
Fed. Stat. Anno. Supp. 1921, p. 6S), the plaintiff 
thereby ceased to be an enemy and was entitled to a re¬ 
turn of its property without express legislation giving 
such a right. It is clear from § 12 of the Trading with 
the Enemy Act (40 Stat. at L. 411. 424. Comp. Stat. 
^SllS^ff.. Fed. Stat. Anno. Supp. 1918. p. 863). that 
Congress did not intend that such a right should exist 
(p. 44). 

***** 

The argument for the appellant is that when the war 
ended, it ceased to be an enemy, and so the words quoted 
do not apply to it. This is an impossible construction of 
the section. After the end of the war there could be no 
enemy in the sense in which the appellant argues. The 
word “enemy.” used in § 12. of course refers to the person 
who, or corporation which, fulfilled the definition of an 
enemy during the war. It follows that the right of the 
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appellant to recover its property must depend on the 

congressional direction subsequent to the original act. 

* • • » • 

The third argument of the appellant is then directed 
to the question whether the appellant comes within the 
class of enemies given the right to recover their property 
from the Alien Property Custodian by the 1920 amend¬ 
ment. Section 9. paragraph a, of that amendment, pro¬ 
vides for a return by order of the President to a person 
not an enemy, claiming an interest in property seized by 
the Custodian, and. failing such order, allows a suit in 
equity to recover the property or money due. Para¬ 
graph b gives a similar opportunity to anyone who is the 
owner of property seized and held by the Custodian, 
if the President finds the owner to have been in one of 
eight defined classes at the time of the seizure. The first 
class among these is: 

“A citizen or subject of any nation or state or free 
city other than Germany or Austria or Hungary or 
Austria-Hungary and [who] is at the time of the return 
of such money or other property hereunder a citizen or 
subject of any such nation or state or free city” (pp. 
45-46). 

***** 

It is urged for appellant that it is a citizen of Switzer¬ 
land. and is thus included with those favored in the 
first class (p. 46). 

***** 

But the strongest, and, to us, the convincing argu¬ 
ment that the language of clause 1 of paragraph b was 
not intended to include corporations, is the especial 
mention of partnerships, associations, and corporations 
in clause 6 as a different class from that of clause 1 of 

the same section (p. 47). 

***** 

Under the appellant’s construction of clause 6, the 
improbable overlapping duplication of clause 1 and 
clause 6 is so manifest that we think the construction 
must be rejected. We concur, therefore, with the con- 
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elusion of the Court of Appeals., and the District Supreme 
Court (p. 49). 

It was decided in this prior litigation (1) that the appellant 
was an enemy and that the seizure of all its property was fully 
authorized by the Trading with the Enemy Act, (2) that no 
return of its property could be made to the appellant in the 
absence of some specific provision by the Congress, and (3) that 
the Congress had theretofore made no provision for the return 
of the appellant’s property. While the particular argument 
now advanced by the appellant was not made to this Court 
or to the Supreme Court in that litigation, the complaint in 
that litigation did ask for the return not only of such prop¬ 
erty which had been seized by the Custodian as might be 
deemed capital assets but also “all income and accruals and 
such other further property as may be in the hands of the Alien 
Property Custodian or the Treasurer of the United States.” 
(Appellee’s App. 46.) Since the “profits earned during the 
license period” were specifically demanded as “all income and 
accruals” in that case, we need not speculate as to what the 
result would be had the complaint asked only the return of 
the capital assets. 

This decision is res judicata of the issue now before this Court. 
Chicot County Drainage District v. Baxter State Bank, 308 
U. S. 371; Jackson v. Irving Trust Co., et al., 311 U. S. 494 
(1941). There is no more right to a second adjudication of a 
claim under the Trading with the Enemy Act than there is of 
any other claim against the United States. Cf. Becker Steel 
Co. v. Cummings, 95 F. (2d) 319, and this statement by Mr. 
Justice Roberts, dissenting in Becker Steel Co. v. Cummings, 
296 U. S. 74, 83: 

The present action is a second suit to recover another 
judgment for a portion of the same money embraced 
in the former judgment. I fail to find any indication 
in the Act that Congress intended to afford a claimant 
two suits and two judgments for the same moneys. 

If the appellant was entitled to a return of profits in 1926, 
as a non-enemy, it was entitled to claim their return imme¬ 
diately upon seizure on November 18, 1918. It could have 
made the argument which it advanced in 1926, and which it 
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now makes, in the suit filed in 1922. Its right to sue was 
merged in the final decree entered in that case. It is now too 
late. 

IV 

The administrative rulings in similar cases relied upon by the 
appellant are not persuasive as to the proper construction of 
the Act 

The construction of the statute here advanced by the appel¬ 
lant. it is argued, was considered and approved over a ten-year 
period by three Attorneys General and three Presidents. This 
administrative construction must be respected, the appellant 
asserts (Brief. 20). 

While some ten or a dozen rulings of similar import were 
made during the Harding and Coolidge administrations, it does 
not appear that the rulings were consistently the same under 
consecutive officers, nor that they were ever published. 1 ' or that 
they were ever brought to the attention of Congress, so that 
they could be considered to have received Congressional sanc¬ 
tion by reason of amendments to the Act. or otherwise. 

After several rulings by Attorney General Daugherty mak¬ 
ing returns of profits earned under licenses, the present Chief 
Justice, as Attorney General, refused to follow them. In a 
memorandum addressed to the claim now before this Court, 
when it was pending in the Department of Justice, Attorney 
General Stone stated: 

It seems to me that the Trading with the Enemy Act 
superseded all common law rules on the subject and 
would apply to all enemy property unless expressly 
exempted from its operation by the Act itself (Appel¬ 
lant’s App. 142). 

' 1 It is perhaps significant that the one attorney in the Department of Justice 
who was responsible for the first and basic ruling in the Nord-Deutsche case 
in 1922 (Appellant’s App. 72). the Orenstein & Koppel case in the same year 
(Appellant’s App. 79), the Aachen & Munich Insurance Co. case in 1924 
(Appellant’s App. 113). and the International Reinsurance Co. case in 1924 
(Appellant’s App. US), was attorney for the appellant in the lower court. 
While attorney for the Government, this attorney favored, and endeavored 
to secure the allowance of the appellant’s claim, but was unable to persuade 
Chief Justice Stone, then Attorney General, of its validity. (See Appellant’s 
App. 17-21, 45-51.) 
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In another memorandum written when the appellant's 
claim was resubmitted to him. Attorney General Stone stated: 

The decisions cited, which grew out of the Civil War, 
merely go to the extent of holding that trading across 
enemy lines, which was unlawful and which would 
have incurred a forfeiture because of such illegality, 
did not have that effect if the trading were licensed. 
Seizure under the Alien Property Custodian Act, how¬ 
ever. was not imposed as a penalty for illegal trading. 
Alien property located in the United States not used or 
engaged in trading with the enemy and therefore not 
unlawfully held or used according to rules of common 
law. was. nevertheless, made subject to seizure. 

It seems to me the effect of the license in this case 
was to make the contracts, which would otherwise be 
illegal, legal contracts enforceable in our courts. But 
it would not follow that the proceeds of such trans¬ 
actions were not subject to seizure quite as much as an 
old lady's bonds held in a trust company in New York 
City unless we can find some express provision in the 
Act exempting the property in question from seizure 
(Appellant’s App. 143-144). 

It cannot be said therefore that there was any definite and 
long-established course of administrative rulings exempting 
profits from seizure. 

That administrative construction based on palpable error 
and not defined in published rulings is not persuasive when 
challenged in court appears from a recent decision of the Su¬ 
preme Court, Sanford's Estate v. Commissioner , 30S U. S. 
39. The Court said : 

Administrative practice, to be accepted as guiding or 
controlling judicial decision, must at least be defined 
with sufficient certainty to define the scope of the 
decision (p. 50). 

From this record it is apparent that there was no 
established administrative practice before the opinion 
of April 1935, and if the practice was adopted then it 
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was because of a mistaken departmental ruling of law 
based on an obvious misinterpretation of the decisions 
in the Porter and Guggenheim Cases (p. 52). 

But courts are not bound to accept the administrative 
construction of a statute regardless of consequences, 
even when disclosed in the form of rulings. * * * 

Here the practice has not been revealed by any pub¬ 
lished rulings or action of the Department on which 
taxpayers could have relied (p. 52). 

If, as we have held, we may reject an established ad¬ 
ministrative practice when it conflicts with an earlier one 
and is not supported by valid reasons, see Burnet v. 
Chicago Portrait Co. 285 U. S. 1, 16, 76 L. ed. 5S7, 595, 
52 S. Ct. 275, we should be equally free to reject the 
practice when it conflicts with our own decisions (p. 53). 

The opinion of Justice Proctor in the trial court accords with 
this pronouncement. Moreover, there is another reason why 
the administrative rulings in general and the particular ruling 
in the appellant's case which rely on prior rulings as precedents, 
are not persuasive. The appellees submit that there is no 
choice between following a dubious administrative ruling on 
one hand, and a judgment affirmed by this Court and the 
Supreme Court on the other. 

The decision of the Supreme Court in the prior litigation was 
rendered on February 2,1925 and the mandate of the Supreme 
Court was filed with the Supreme Court of the District of 
Columbia about the first of April, 1925. The opinion of At¬ 
torney General Sargent, recommending to the President the 
payment to the appellant of the moneys now in question was 
dated June 13,1925 and stated: 

* * * that suit has been instituted by this company 

petitioning the release of all of its property on the 
ground that it was a corporation of Switzerland, which 
suit is now pending in the Supreme Court of the United 
States. * * * (Appellant’s App. 67). 

It was not disclosed to the President that the trial court, 
this Court and the Supreme Court had already decided that 
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the appellant was an enemy, that the Congress had made no 
provision for the return of any money or property to the ap¬ 
pellant as an enemy, or that that litigation had necessarily 
decided that the claimant was not entitled to the return of the 
verv monevs which the Attorney General was then recommend- 
ing be returned. 

Even had the Attorney General’s statement to the President 
that a suit was then ‘‘pending” been correct. Section 9 (a) 
would have prevented the allowance of the claim and the 
return of any money to the appellant prior to the entry of a 
final decree. 


That the Attorney General did not correctly state the facts 

V 

to the President, and failed to advise him of the law applicable 


to the facts shows a carelessness or irresponsibility of admin¬ 
istration which detracts from the value of the opinion and the 
order of the President as a ruling worthy of the “respectful 
consideration” urged upon this Court by the appellant (Brief, 
p. 20). 

Of the four judicial decisions relied on bv the appellant in 
point I. three are taken from the Attorney General’s opinion. 
Thev hold merely that an enemy licensee has standing in court 
during the period of his license with respect to the matters 
covered thereby, or that he is not subject to penalties with 
respect to acts authorized by his license. They do not question 
the power of the sovereign to revoke the license and to seize 
all his property. They do not support the appellant's position. 
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The order of the President is subject to judicial review 


The second point of the appellant is that the President’s 
order returning the moneys to the appellant was the exercise 
of a quasi-judicial function and therefore immune from 
judicial review. Aside from the fact that the controlling factor 
here is a judicial decision, the appellant s position has been held 
by this Court to be untenable. Cummings v. Societe Suisse, 
66 App. D. C. 121, So F. (2d) 2S7 ; Societe Suisse v. Cummings, 
69 App. D. C. 154; 99 F. (2d) 3S7, cert, den. 306 U. S. 631; and 
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J. C. Isenberg v. Biddle, 75 App. D. C. —, 125 F. (2d) 741. It 
has been rejected by the Court of Appeals for the Second Cir¬ 
cuit. United States v. Rodiek, 117 F. (2d) 588 and 120 F. (2d) 
760. aff’d. 315 U. S. 7S3. 

VI 

Principles of liability for unjust enrichment do not aid the 

appellant 

In its fourth point, appellant argues that it should not be 
ordered to return the profits, even if they were received with¬ 
out lawful authority, as it was not unjustly enriched. We do 
not see how it can be argued that it is not against good con¬ 
science for the appellant to keep moneys of the United States 
whiph the Congress clearly meant that it should never receive 
except as the Congress provided in the Trading with the Enemy 
Act and Settlement of War Claims Act. 

If the United States sued to recover 100% of the profits illeg¬ 
ally, returned in 1926. there would be point in the appellant’s 
argument as to S0% thereof as the Congress provided for the 
return of 80% in 1928. But the Government’s counterclaim 
is only for the 20% to which appellant has no right whatsoever. 

Tfie only case cited by the appellant denying a demand for 
a recovery by a government is Atlantic Coast Lin-e v. Florida, 
295 U. S. 301. In that case (which presented what the court 
itself termed a “unique’’ situation, p. 316), restitution was 
sought by the State of Florida of payments on railroad rates 
which were held correct but which had been temporarily dis¬ 
allowed due to inadequate findings of fact in connection with 
their original promulgation by the Interstate Commerce Com¬ 
mission. Under the original order the railroad company had 
collected the money under the new higher rate and subsequently 
that same rate was approved by the Supreme Court after more 
adequate findings of fact had been made. 

In the instant case, however, there has been no statutory 
affirmation of the justice of the appellant’s position. The 
statute has been unchanged. The erroneous action by the 
officials of the Department of Justice and the President in 
originally allowing the appellant’s claim is still erroneous and 
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has remained so throughout the intervening period. There 
is no analogy here to the situation in the Atlantic Coast Line 
case. 

CONCLUSION 

For the foregoing reasons the judgment of the District Court 
should be affirmed. 

Respectfully submitted. 

George A. McNulty, 

Chief, Alien Property Unit, Department of Justice. 

Harry LeRoy Jones. 

Special Assistant to the Attorney General. 

Frederick L. Smith, 
Attorney, Department of Justice. 

A. Matt. Werner, 

General Counsel to the 
Alien Property Custodian, 

Of Counsel. 


APPENDIX A 


STATUTES AND EXECUTIVE ORDERS INVOLVED 

Pertinent portions of Section 2 of the Trading with the 
Enemy Act of October 6.1917 (40 Stat. 411; 50 U. S. C. App.): 

Be it enacted by the Senate and House of Representa¬ 
tives of the United States of America * * * 

Sec. 2. That the word “enemy” as used herein, shall 
be deemed to mean, for the purposes of such trading and 
of this Act— 

(a) Any individual, partnership, or other body of 
individuals, of anv nationality, resident within the ter- 

V V . 

ritory (including that occupied by the military and 
naval forces) of any nation with which the United States 
is at war. or resident outside the United States and 
doing business within such territory", and any corpora¬ 
tion incorporated within such territory’ of any nation 
with which the United States is at war or incorporated 
within any country other than the United States and 
doing business within such territory*. 

***** 

Pertinent portions of Section 4 of the Trading with the 
Enemy Act: 

Sec. 4. (a) * * * 

***** 

If no license is applied for within thirty days after the 
passage of this Act. or if a license shall be refused to any 
enemy or ally of enemy, whether insurance or reinsur¬ 
ance company or other person, making application, or 
if any license granted shall be revoked by the President, 
the provisions of sections three and sixteen hereof shall 
forthwith apply to all trade or to any attempt to trade 
with, to, from, for, by, on account of, or on behalf 

( 32 ) 




33 


of, or for the benefit of such company or other 
person: # * * 

***** 

(b) * * * 

Whenever, during the present war, in the opinion of 
the President the public safety or public interest re¬ 
quires, the President may prohibit any or all foreign 
insurance companies from doing business in the United 
States, or the President may license such company or 
companies to do business upon such terms as he may 
deem proper. 

Pertinent portion of Section 5 (a) of the Trading with the 
Enemy Act: 

Sec. o (a) * * *; and the President may grant 

licenses, special or general, temporary or otherwise, and 
for such period of time and containing such provisions 
and conditions as he shall prescribe, to any person or 
class of persons to do business as provided in subsection 

(a) of section four hereof, and to perform any act made 
unlawful without such license in section three hereof, 
and to file and prosecute applications under subsection 

(b) of section ten hereof; * * * 

Pertinent portions of Section 7 (c) of the Trading with the 
Enemy Act, as amended by the Act of November 4, 1918 (40 
Stat. 1020): 

Sec. 7 * * * 

(c) If the President shall so require, any money or 
other property including (but not thereby limiting the 
generality of the above) patents, copyrights, applica¬ 
tions therefor, and rights to apply for the same, trade¬ 
marks, choses in action, and rights and claims of every 
character and description owing or belonging to or held 
for, by, on account of, or on behalf of, or for the benefit 
of, an enemy or ally of enemy not holding a license 
granted by the President hereunder, which the Presi¬ 
dent after investigation shall determine is so owing or so 
belongs or is so held, shall be conveyed, transferred, 
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assigned, delivered, or paid over to the Alien Property 
Custodian, or the same may be seized by the Alien 
Property Custodian; and all property thus acquired 
shall be held, administered, and disposed of as elsewhere 
provided in this Act. 

» # * * * 

The sole relief and remedy of any person having any 
claim to any money or other property heretofore or here¬ 
after conveyed, transferred, assigned, delivered or paid 
over to the Alien Property Custodian, or required so to 
be. or seized by him shall be that provided by the terms 
of this Act. and in the event of sale or other disposition 
of such property by the Alien Property Custodian, shall 
be limited to and enforced against the net proceeds 
received therefrom and held by the Alien Property 
Custodian or by the Treasurer of the United States. 

* * * ♦ * 

Pertinent portions of Section 9 (a) 1 of the Trading with the 
Enemy Act. as amended by the Act of March 4. 1923 (42 Stat. 
1511): 

Sec. 9. (a) That any person not an enemy or ally of 
enemy claiming any interest, right, or title in any money 
or other property which may have been conveyed 
; * * * or paid to the Alien Property Custodian or 

seized by him hereunder and held by him or by the 
Treasurer of the United States, or to whom any debt 
may be owing from an enemy or ally of enemy whose 
property * * * shall have been conveyed * * * 

may file with the said custodian a notice of his claim 
* * *; and the President, if application is made 

therefor by the claimant, may order the payment, con¬ 
veyance. transfer, assignment, or delivery to said claim- 
! ant of the money or other property so held by the 
Alien Property Custodian or by the Treasurer of 
i the United States, or of the interest therein to which 
the President shall determine said claimant is entitled; 

1 Section 9 (a) of the amended act is substantially the same as Section 9 
as originally enacted. 
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Provided, That no such order by the President shall bar 
any person from the prosecution of any suit at law or 
in equity against the claimant to establish any right, 
title, or interest which he may have in such money or 
other property. If the President shall not so order 
within sixty days after the filing of such application or 
if the claimant shall have filed the notice as above re¬ 
quired and shall have made no application to the Presi¬ 
dent. said claimant may institute a suit in equity in the 
Supreme Court of the District of Columbia or in the 
district court of the United States for the district in 
which such claimant resides, * * * to establish 

the interest, right, title, or debt so claimed, and if so 
established the court shall order the payment, convey¬ 
ance. transfer, assignment, or delivery to said claimant 
of the money or other property so held by the Alien 
Property Custodian or by the Treasurer of the United 
States or the interest therein to which the court shall 
determine said claimant is entitled. * * * 

Pertinent portions of Section 9 (b) of the Trading with the 
Enemy Act as amended by the Settlement of War Claims Act 
of March 10,1928 (45 Stat. 254, 270): 

(b) In respect of all money or other property con¬ 
veyed, transferred, assigned, delivered, or paid to the 
Alien Property Custodian or seized by him hereunder 
and held by him or by the Treasurer of the United 
States, if the President shall determine that the owner 
thereof at the time such money or other property was 
required to be so conveyed, transferred, assigned, de¬ 
livered, or paid to the Alien Property Custodian or at 
the time when it was voluntarily delivered to him or was 

seized by him was * * * 

* # # # * 

(12) A partnership, association, or other unincorpo¬ 
rated body of individuals, or a corporation, and was 
entirely owned at such time by subjects or citizens of 
nations, States, or free cities other than Austria or 
Hungary or Austria-Hungary and is so owned at the 
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time of the return of its money or other property, and 
has filed the written consent provided for in subsection 
(m); or 

(13) A partnership, association, or other unincorpo¬ 
rated body of individuals, having its principal place of 
business at such time within any country other than 
Austria. Hungary, or Austria-Hungary, or a corporation 
organized or incorporated within any country other than 
Austria, Hungary, or Austria-Hungary, and that the 
written consent provided for in subsection (m) has been 
filed; or 

» * • « » 

(16) An individual, partnership, association, or other 
unincorporated body of individuals, or a corporation, 
and that the written consent provided for in subsection 
(m) has been filed, and that no suit or proceeding 
against the United States or any agency thereof is pend¬ 
ing in respect of such return, and that such individual 
has filed a written waiver renouncing on behalf of him¬ 
self. his heirs, successors, and assigns any claim based 
upon the fact that at the time of such return he was in 
fact entitled to such return under any other provision 
of this Act; or 

* * * * * 

Then the President, without any application being 
made therefor, may order the payment, conveyance, 
transfer, assignment, or delivery of such money or other 
property held by the Alien Property Custodian or by 
the Treasurer of the United States, or of the interest 
therein to which the President shall determine such 
person entitled, either to the said owner or to the person 
by whom said property was conveyed, transferred, 
assigned, delivered, or paid over to the Alien Property 
Custodian: * * * Provided further,however, That 
except as herein provided no such action by the Presi¬ 
dent shall bar any person from the prosecution of any 
suit at law or in equity to establish any right, title, or 
interest which he may have therein. 
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Pertinent portion of Section 9 (m) of the Trading with the 
Enemy Act as added by the Settlement of War Claims Act of 
March 10,1928: 

(m) No money or other property shall be returned 
under paragraph (12), (13), (14), or (16) of subsection 
(b) or under subsection (g) or (n) or (to the extent 
therein provided) under subsection (p), unless the per¬ 
son entitled thereto files a written consent to a postpone¬ 
ment of the return of an amount equal to 20 per centum 
of the aggregate value of such money or other property 
(at the time, as nearly as may be, of the return) as de¬ 
termined by the Alien Property Custodian, and the 
investment of such amount in accordance with the pro¬ 
visions of section 25. 

Pertinent portion of Section 12 of the Trading with the 
Enemy Act: 

After the end of the war any claim of any enemy or of 
an ally of enemy to any money or other property re¬ 
ceived and held by the alien property custodian or de¬ 
posited in the United States Treasury, shall be settled as 

Congress shall direct: * * * 

* * * * * 

Executive Order 

An. Executive order prescribing additional rules and regula¬ 
tions, and making certain determinations respecting the 
exercise of the powers and authority and the performance of 
the duties of the Alien Property Custodian 

By virtue of the authority vested in me by “An Act to define, 
regulate and punish trading with the enemy, and for other pur¬ 
poses’’, approved October 6, 1917, known as the “Trading with 
the enemy Act,” as amended. I hereby make the following 
orders, rules and regulations, and determinations. 

DEFINITIONS 

1. The words “Insurance Company” as used herein shall be 
deemed to mean a Partnership, Association, Mutual Company, 
Branch, General Agency whether incorporated or unincorpo¬ 
rated, group of individual underwriters, corporation or body 
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politic whose business in whole or in part consists of insurance 
or underwriting in any one or more of its branches. 

2 . The word “enemy” as used herein, shall be deemed to 
mean either an “enemy” or “ally of enemy” as the case may be. 

Powers of Management and Administration. Including Sale 

or Other Disposition 

The Alien Property Custodian shall have power, and he is 
authorized and directed, to hold, manage, administer, protect, 
preserve, control, and to re-insure or retrocede, and to sell or 
otherwise dispose of. in accordance with the following rules 
and regulations, any and all property, other than money, of 
any insurance company heretofore doing business within the 
United States which has been or shall be conveyed, transferred, 
assigned, delivered, and/or paid over to him. pursuant to the 
provisions of the “Trading with the enemy Act” as amended, 
and the proclamations and Executive orders issued in pursu¬ 
ance thereof, or which has been or shall be required so to be 
conveyed, transferred, assigned, delivered, and/or paid over 
to him. or which shall be seized by him. 

1., The Alien Property Custodian shall have the power and 
author] i y to do any and all things reasonable and proper in 
or about the taking over, custody, management, administra¬ 
tion. protection, preservation and control of such business, 
property and assets, including (but without limiting the gen¬ 
erality of the foregoing) the power and authority to collect 
all premiums, commissions, agency balances, bills, notes, 
accounts, dividends, interest, rents, and other receivables, and 
incoijne and profits and accumulations and distribution of 
principal or income; to pay all leases, claims, premiums, ad¬ 
justment charges, rents, interest and other accounts and liens 
or charges: to vote in person or by proxy shares of stock or 
other; beneficial interest in corporations, unincorporated asso¬ 
ciations. companies or trusts upon any questions at all times 
and upon all matters upon which any owner of such stock or 
other beneficial interest shall have the right to vote, including 
the power and authority to vote for or against and to take 
part in any sale, dissolution, consolidation, amalgamation, or 
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reorganization of any sort, of any such corporation, unincor¬ 
porated association, company or trust, or of its assets or any 
part thereof, and to exercise any rights or privileges that may 
be or become appurtenant to the ownership of such stock or 
other beneficial interest with like force and effect and under 
like circumstances in all respects as though the absolute owner 
thereof: to give any notices and file any papers or writings of 
any kind, proper or necessary for the creation, perfection, pro¬ 
tection. liquidation or otherwise in respect of any claims, de¬ 
mands. choses in action or other rights of any kind, and to 
settle, compromise and adjust claims, demands and choses in 
action: to intervene in any suit or proceeding and to file and 
maintain claims, demands and suits of all kinds in or before, 
any court, board, commission or other body: to determine and 
pay all reasonable and proper expenses incurred in or about 
or with respect of the exercise of any of the powers and au¬ 
thority vested in the Alien Property Custodian or any deposi¬ 
tary for him. including expenses that may be incurred in or 
about securing possession, custody or control of any such 
property, and including also taxes and other charges hereto¬ 
fore or hereafter lawfully assessed upon or against such prop¬ 
erty. by any body politic, provided that this shall not be con¬ 
strued to require the payment of any stamp or other taxes 
upon or on account of conveyance, transfer, assignment or 
delivery of property to the Alien Property Custodian or to any 
agent, attorney, bailee, nominee or depositary for him; and 
provided further that this shall not in any way affect the 
power of the Commissioner of Internal Revenue or any regu¬ 
lations made by him or under his authority. 

2. Whenever any such property or any part or parcel thereof 
is or shall be subject to any claim of lien, charge or incum¬ 
brance, or is or shall be held or retained adversely to the Alien 
Property Custodian or to any requirement with respect to 
such property made by him. the Alien Property Custodian may 
compromise or settle such controversy and pay any such claim 
in any way that he shall decide to be proper and as though he 
were the absolute owner of the property involved; and he shall 
have the power and authority to make any payment or pay- 
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merits necessary and to execute and deliver any instruments or 
writings necessary and proper to effect or evidence the same. 

3. Whenever any such property or any part or parcel thereof 
shall constitute part of, or have been used in the conduct of, 
the business of any such insurance company, the Alien Property 
Custodian, in addition to the rights, powers and authority 
elsewhere herein conferred upon him in respect of such prop¬ 
erty, may continue the conduct or other operation of the busi¬ 
ness of such insurance company conducted anywhere within the 
United States prior thereto by, or for. such company; and for 
sucji purpose, the Alien Property Custodian shall have the 
right, power and authority to employ and discharge managers, 
agents, attorneys, servants and other employees, to effect in¬ 
surance and reinsurance, to issue policies, certificates, or other 
contracts of insurance or reinsurance; to adjust, compromise, 
settle and pay claims of every kind arising in connection with 
such business; to require money owing by insurance companies, 
banks, trustees, trust companies, state or municipal officers, 
or other depositaries on special or general deposit to be paid 
by him or upon his order; to collect debts, premiums, com¬ 
missions, dues, assessments and other receivables owing to the 
said business or to the former enemy owner or owners thereof 
and created out of or by the operation of such business, and 
also debts, accounts and other receivables accruing or arising 
out of the conduct or other operation or such business or under¬ 
taking, by the Alien Property Custodian or under his direction 
or authority; to pay the wages and salaries of managers, agents, 
attorneys, servants and other employees, and rents, and current 
accounts and other liabilities, to intervene in any suit or action 
pending in any court or before any board, commission or other 
body, in which such business or any of the property or assets 
thereof shall be involved or concerned and to prosecute or de¬ 
fend, as the case may be; to file, prosecute and maintain in the 
name of the Alien Property Custodian or otherwise as may be 
proper, any claim or suit arising out of or based upon trans¬ 
actions had prior or subsequent to the time when such business 
or property was demanded or taken over by the Alien Property 
Custodian, but growing out of the conduct or operation of such 
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business or any other use, custody, or management of any 
property or assets thereof; and generally, to manage, adminis¬ 
ter, preserve, conduct, operate and control such business and 
any or all parts or parcels and assets thereof as though the abso¬ 
lute owner, either in the name of the Alien Property Custodian 
or otherwise as he shall determine. 

4. The Alien Property Custodian may appoint agents, 
attorneys, bailees, depositaries, liquidators and/or managers 
who under his direction and control, within the limits of the 
authority conferred by him, shall be authorized and directed 
to hold, manage, administer, protect, preserve and otherwise 
control the business, property and assets demanded and taken 
over by him, or any part or parcel thereof; and they may be 
authorized and directed to continue the conduct of such busi¬ 
ness which the Alien Property Custodian himself as provided 
elsewhere herein, could continue. Such agents, attorneys, 
bailees, depositaries, liquidators and managers shall have and 
exercise the rights, powers and authority which shall be from 
time to time conferred upon him or them by the Alien Prop¬ 
erty Custodian; and such rights, powers and authority may be 
enlarged, restricted or revoked by the Alien Property Custodian 
at any time and without giving any notice or reason therefor; 
and the remuneration of all such agents, attorneys, bailees, de¬ 
positaries, liquidators and managers shall be fixed by the Alien 
Property Custodian and may be increased or reduced at any 
time. 

5. The Alien Property Custodian shall have full power and 
discretion with respect to the business, property and assets of 
any insurance company which has been or shall be conveyed, 
transferred, assigned, delivered or paid over to him. or required 
so to be, or which has been or shall be seized by him, and may 
liquidate, reinsure or retrocede, or sell or otherwise dispose of 
in accordance with the provisions of said “Trading with the 
enemy Act” as amended, the said business in whole or in part 
at such times and upon such terms as he may determine, and 
may devote so much of the property and assets of such insurance 
company in his possession or under his control or subject to 
his demand as shall be necessary to effect such reinsurance or 
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retrocession. Where the business is reinsured in whole or in 
part, such reinsurance shall be effected only in insurance com¬ 
panies incorporated within and under the authority of the laws 
of the United States, or of any State or Territory of the United 
States. 

6. The Alien Property Custodian shall have the power, in 
and about the conduct of such business and of its liquidation, 
retrocession and/or reinsurance to sell at private sale, without 
public or other advertisement any stocks, beneficial interests 
in stocks, including voting trust certificates and all other rights 
appurtenant to the ownership of stocks, bonds, negotiable in¬ 
struments or evidences of indebtedness, and maps, in parcels, 
lots or quantities having a market value at the time of sale not 
exceeding ten thousand dollars ($10,000.) for each parcel, lot, 
or quantity sold. Any such sale may be conducted at such 
place and upon such terms and conditions as to the Alien Prop¬ 
erty Custodian, or his authorized agent may seem proper. The 
reasons in the public interest for the foregoing determination, 
order, rule and regulation are: 

(a) The properties above described can not usually be sold 
to the best advantage at public sale after public or other 
advertisement. 

(b) The sales hereby authorized may be made at the time and 
place of most favorable demand, and upon such terms and 
conditions as may be necessary to secure the best market price. 

(c) Unnecessary expense, delay and inconvenience may be 
avoided. 

Effect upon the Statutory Powers of the Alien Property 
Custodian and upon Prior Executive Orders 

1. Nothing herein contained shall limit or shall be construed 
to limit, in any way. the rights, powers and authority conferred 
upon the Alien Property Custodian by the ‘Trading with the 
enemy Act” and the amendments thereto and the Executive 
orders heretofore issued pursuant thereto. 

2. All Executive orders heretofore made are amended and 
modified hereby to such an extent as may be necessary to con- 
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form with the provisions hereof; but with this exception, all 
of such orders in force and effect at the time this order is issued 
are expressly ratified and continued in full force and effect. 

Woodrow Wilson 

The W’hite House. 

12 November, 1918. 

[No. 2991] 


APPENDIX B 


PERTINENT PORTIONS OF THE RECORD AS FILED IN THIS COURT IN 
THE CASE OF SWISS NATIONAL INSURANCE CO. V. MILLER ET AL., 
-APRIL TERM, 1922, TOGETHER WITH THE OPINIONS IN THIS 
COURT AND THE SUPREME COURT OF THE UNITED STATES 

Court of Appeals of the District of Columbia 


No. 3S42 

Swiss National Insurance Company, Ltd., a Corporation, 

APPELLANT 

V. 

Thomas W. Miller, as Alien Property Custodian, and 
Frank White, as Treasurer of the United States, 

APPELLEES 


Supreme Court of the District of Columbia 
In Equity 
No. 39603 

Swiss National Insurance Company, Ltd., plaintiff 

v. 

Thomas W. Miller, as Alien Property Custodian, and 
Frank White, as Treasurer of the United States, 
defendants 

United States of America, 

District of Columbia, ss: 

Be it remembered. That in the Supreme Court of the District 
of Columbia, at the City of Washington, in said District, at 
the times herinafter mentioned, the following papers were 
filed and proceedings had. in the above-entitled cause, to-wit: 

Bill of Complaint 

Filed November 28, 1921 

(44) 
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In the Supreme Court of the District of Columbia 

In Equity- 
No. 39603 

Swiss National Insurance Company, Ltd., plaintiff 

v. 

Thomas W. Miller, as Alien Property Custodian, and 

Frank White, as Treasurer of the United States, 

DEFENDANTS 

The Plaintiff complains and says: 

1. That plaintiff is a corporation duly incorporated under 
and by virtue of the laws of the Republic of Switzerland. 

2. That defendant, Thomas W. Miller, resides in the Dis¬ 
trict of Columbia, and is sued herein as Alien Property Cus¬ 
todian of the United States, and that the defendant, Frank 
White, also resides in the District of Columbia, and is sued 
as Treasurer of the United States. 

3. That plaintiff is a citizen of the Republic of Switzerland, 
doing business, and having its principal office, at Basle, 
Switzerland. 

4. That under its charter it was authorized to do a reinsur¬ 
ance business in Switzerland and elsew’here. 

5. That in 1910 plaintiff conducted a fire insurance business 
in the United States of America through its branch office in 
New' York City, and continued to conduct this business under 
a license issued to it by the Government of the United States 
for some time after the United States entered the W’orld War. 

6. That at the time plaintiff began doing business in the 
United States, and ever since said time, plaintiff has been a 
corporation duly incorporated under the laws of the Swriss 
Republic. 

7. That on, or about, the 18 day of Nov. 1918, the property 
of plaintiff, hereinafter more fully described, was taken over 
by the Alien Property Custodian, and all of said property, 
together with the income and accruals therefrom, is now in 
the possession and control of the defendants. 

8. That the Swiss Republic has at no time been at war with 
the United States, but has at all times been a friendly neutral. 


46 


9. That by direction of the Government of Switzerland the 
Minister of Switzerland in Washington has brought the fact 
that plaintiff is a Swiss corporation and a citizen of Switzer¬ 
land to the attention of the Secretary of State of the United 
States, and has requested that the property of plaintiff, taken 
over by the Alien Property Custodian, be returned to him. 

10. That the property of plaintiff was taken over by the 
Alien Property Custodian upon the ground that, while a Swiss 
corporation, it was conducting a reinsurance business in a 
country at war with the United States. 

11. That the war having ended, plaintiff, on the 6th day of 
November, 1921. filed with the Alien Property Custodian notice 
of claim to the money and property, hereinafter described, 
upop forms provided for the purpose by the Alien Property 
Custodian. 

12. That for the conduct of its business plaintiff had a large 
number of American securities used principally for deposit, 
according to law. with the various states for the better security 
of its policyholders. 

13. That the property belonging to plaintiff in the hands of 


defendants consists of the following: 

New York City Bonds_ $5.000 

New York City Bonds--- 200,000 

United States Government_ 100.000 

Chicago. Milwaukee & Puget Sound Ry. 1st Mtge_ 50,000 

Illinois Central R. R. Ref. Mtge- 50.000 

Kansas City Ry. Terminal 1st Mtge- 50,000 

New York. Ontario & Western Ry. Gen. Mtge_ 50,000 

City of St. Louis, Mo- 50,000 

Central Pacific Ry. 1st Ref. Mtge_ 100,000 

Chicago & North Western Ry. Gen’l Mtge- 50,000 

Southern Pacific R. R. 1st and Ref. Mtge_ 50. 0o0 

Union Pacific R. R. 1st & Ref. Mtge- 30.000 

Virginian Ry. 1st Mtge_ 75,000 

New York State Canal Improvement_ 50,000 

New York City_ 50,000 

New York City_ 50.000 


Together with all income and accruals and such other further 
property as may be in the hands of the Alien Property Cus- 
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todian or the Treasurer of the United States belonging to 
plaintiff. 

14. That the reason for possession of said money and prop¬ 
erty on the part of the Alien Property Custodian or the Treas¬ 
urer of the United States has ceased, and plaintiff is entitled, 
both equitably and by provisions of Trading With the Enemy 
Act. to the return of its property with the increase thereof, 
changes therein, and income therefrom. 

Wherefore, the plaintiff prays: 

1. That a writ of subpoena be issued citing the defendants to 
appear and answer complaint ; 

2. That an order and decree be made and entered, requiring 
the defendants, the Alien Property Custodian and the Treas¬ 
urer of the United States, to pay. assign, transfer, and deliver 
the said monies and property, with the increase thereof, 
changes therein, and income therefrom to the plaintiff, and 

3. That such other and further relief be granted as the court 
shall deem proper. 

Hoke Smith, 
Solicitor for Plaintiff. 

Borough of Manhattan, 

State of New York: 

Personally appeared Carl Schreiner, who on oath says that 
he is Attorney in Fact for the Swiss National Insurance Com¬ 
pany, Ltd., for all the states of the United States of America, 
and as such swears that the statements contained in the fore¬ 
going petition are true. 

Carl Schreiner. 

Sworn to and subscribed before me this 19th day of Novem¬ 
ber 1921. 

[seal] Madeline Both, 

Notary Public, New York County . 

N. Y. Co. Clerk’s No. 199 N. Y. Co. Reg. No. 3014. 

Kings Co. Clerk’s No. 3 Kings Co. Reg. No. 3005. 

Bronx Co. Clerk’s No. 2 Bronx Co. Reg. No. 3. 

Commission Expires March 30,1923. 
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AMENDMENT TO BILL 

i Filed January 6.1922 

***** 

The Plaintiff amends the Bill of Complaint in the above 
stated case and says: 

15. That the Plaintiff was and is a corporation incorporated 
under and by virtue of the laws of Switzerland, a country other 
than the United States, and that Plaintiff prior to January 1st, 
1917, did an insurance business and continued until the present 
year to do such business within the territory of Germany, but 
during the present year Plaintiff has sold its German business 
and has ceased doing business in Germany. 

Hoke Smith. 

Solicitor jor Plaintiff, 

Swiss National Insurance Co. 

MOTION TO DISMISS 

Filed January 16, 1922 

***** 

Now come the defendants, Thomas W. Miller, as Alien 
Property Custodian, and Frank White, as Treasurer of the 
United States, by their attorney, Peyton Gordon, Esquire, 
Attorney of the United States in and for the District of Colum¬ 
bia, separately and severally moving to dismiss the amended 
bill of complaint, and as their separate and several grounds for 
the said motion assign the following: 

(1) That it appears affirmatively from the allegations of 
the amended bill of complaint that the plaintiff herein is an 
enemy within the purview and meaning of the Trading with 
the Enemy Act, the amendments thereto and proclamations 
and executive orders issued thereunder; 

(2) That it appears affirmatively from the allegations of 
the amended bill of complaint that the plaintiff herein has 
not stated facts sufficient to entitle it to equitable relief under 

* Section 9 of the Trading with the Enemy Act as amended. 

Wherefore, these defendants pray that they be dismissed 
with their costs in this behalf expended, and for such other 
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and further relief to which in the premises they may be justly 
entitled. 


Peyton Gordon, 

Attorney of the United States in and for the District 
of Columbia, Attorney for Thomas W. Miller, as 
Alien Property Custodian, and Frank White, as 
Treasurer of the United States. 


OPINION OF COURT 

Filed May 26. 1922 

* * * * * 

Section 2-a of the Trading with the Enemy Act refers to 
individuals, to partnerships, to other bodies of individuals, 
and also to corporations. Subdivision 1 of Section 9 of the 
amendment of June 5, 1920, refers to citizens of subjects of 
enemy states; Subdivision 6 of said Section 9 refers to partner¬ 
ships, associations or other incorporated bodies of individuals 
outside the United States or corporations incorporated within 
any other country than the United States and entirely owned 
by subjects or citizens of countries other than enemy countries. 
The plaintiff claims that the word “citizens'’ in Subdivision 1 
of Section 9 of said amendment includes corporations. While 
it is true that our courts have held that for many purposes, 
especially with reference to the jurisdiction of the Federal 
Courts, a corporation is a citizen of the state by which it is in¬ 
corporated yet the word “citizens” does not necessarily include 
corporations. 

Western Turf Association v. Greenberg, 204 U. S. 359 

As corporations are expressly included in Subdivision 6 and 
are not expressly mentioned in Subdivision 1 of Section 9, I 
think the intention of Congress was not to include corporations 
within said Subdivision 6. [Sic. must have intended “Sub¬ 
division r\] 

The only question that remains is the meaning of the words 
“entirely owned at such time by subjects or citizens of nations, 
etc.,” other than enemy countries. The only meaning that 
can be given to this with reference to corporations issuing cap- 
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ital stock would be that the stock of such corporations be owned 
by subjects, etc., and this is the only construction that would 
give any meaning to this phrase. 

The bill will be dismissed. 

Jennings Bailey, 

Justice. 


FINAL DECREE 


Filed June 12, 1922 

* * * # * 

Upon consideration of the bill of complaint filed herein and 
motion to dismiss the same, filed on behalf of Thomas W. Miller, 
as Alien Property Custodian, and Frank White, as Treasurer 
of the United States, and upon consideration of the arguments 
of counsel on behalf of all parties, and plaintiff having elected 
in open court to stand upon its bill of complaint, it is by the 
court, this 12 day of June. 1922. 

Adjudged, ordered and decreed, that the bill of complaint 
be. and the same herebv is. dismissed. 

Jennings Bailey, 

i 7 

Justice. 

(2S9 Fed. 571) 

Swiss Nat. Inc. Co., Limited, v. Miller, Alien Property 

Custodian, et al. 


(Court of Appeals of District of Columbia. Submitted 
February’ S. 1923. Decided May 7. 1923) 

No. 3S42 

***** 

Appeal from the Supreme Court of the District of Columbia. 

Suit by the Swiss National Insurance Company, Limited, 
against Thomas W. Miller, as Alien Property Custodian, and 
another. Judgment for defendants, and plaintiff appeals. 
Affirmed. 

Thomas Ruffin and Hoke Smith, both of Washington, D. C., 
for appellant. 

Peyton Gordon and Dean Hill Stanley, both of Washington, 
D. C., for appellees. 
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Before Smyth, Chief Justice, Robb, Associate Justice, and 
Martin, Judge of the United States Court of Customs Appeals. 

Martin. Acting Associate Justice. Appeal from the Su¬ 
preme Court of the District of Columbia. This case arises 
under the Trading with the Enemy Act, approved October 6, 
1917 (40 Stat. 411), as amended June 5, 1920 (41 Stat. 977). 

The suit was brought by the Swiss National Insurance Com¬ 
pany, Limited, a Swiss corporation doing business in this coun¬ 
try, against the Alien Property Custodian and the Treasurer of 
the United States, to recover possession of certain of its assets, 
consisting of securities which it had deposited in this country 
as required by law, and which had been seized by the Custodian 
in November 191S; the ground of the seizure being that the 
company, although incorporated in Switzerland, was also doing 
business within German territory, and therefore was an enemy, 
as defined by the act. The plaintiff admitted that it had been 
engaged in business in Germany at the time of the seizure, but 
alleged that it had since withdrawn from that country and was 
no longer doing business therein. The plaintiff claimed that 
because of that fact, and also because the war had been officially 
declared at an end, there remained no justification for the re¬ 
tention of its property by the Custodian, and that in equity 
and under the law as amended it was entitled to recover the 
possession thereof, and it prayed for suitable relief. 

A motion to dismiss the bill was filed by the defendants 
upon the ground that the bill failed to aver that the corpora¬ 
tion, at the time of the seizure and at present, was entirely 
owned by subjects or citizens of neutral countries. The de¬ 
fendants contended that the omission of that averment was 
fatal to the bill. The court sustained the motion and dismissed 
the bill, from which decision the plaintiff appealed. 

The plaintiff based its right to a recovery upon three grounds, 
to wit: First, that no reason existed for the retention of the 
property by the Custodian, in view of the fact that the war 
with Germany had been officially declared at an end; second, 
that the enemy status of the plaintiff had ceased when it dis¬ 
continued its business within enemy territory, and accordingly, 
that it was entitled to recover as a nonenemy under section 9 
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(a) of the act as amended; and. third, that it was entitled to 
recover as a citizen of a neutral country under the provisions 
of section 9 (b) of the act as amended. 

[1-3] We answer these claims as follows: It is certain that 
the sequestration of the property in question was authorized 
by the act. Under section 2 (Comp. St. 191S. Comp. St. Ann. 
Supp. 1919. § Sllo^aa) the plaintiff was an enemy, since it 
was doing business within enemy territory, and under section 
7c (section 3115VL»d) enemy-owned property was made liable 
to seizure by the Custodian. It is equally certain that no 
subsequent change in the situation of the plaintiff could relieve 
the sequestered property from its status as enemy-owned prop¬ 
erty. Otherwise the law could not have been administered 
effectively. It would have been useless to seize enemy-owned 
property, if the owner could recover it immediately by the sim¬ 
ple expedient of changing his residence or his place of business. 
It is also certain that Congress did not intend that the official 
termination of the war should ipso facto entitle the owners of 
sequestered property to recover the same from the Custodian. 
Section 12 of the act (section 3115V*iff) reads in part as 
follows: 

“After the end of the war any claim of an enemy or of an ally 
of enemy to any money or other property received and held by 
the Alien Property Custodian or deposited in the United States 
Treasury, shall be settled as Congress shall direct.” 

The act unmistakably discloses that Congress intended the 
Custodian to retain possession of the sequestered property 
after the end of the war. until the final disposition thereof 
should be determined by future legislation. These conclusions 
negative all of the claims presented by the plaintiff, except 
that made under section 9 (b) of the amendment of June 5. 
1920. That enactment provided that the owners of property 
thus sequestered should be entitled to recover possession 
thereof from the Custodian, if at the time of the sequestration 
and also of the demand therefor, they answered to certain 
descriptions, among which were the following, to wit: 

“(1) A citizen or subject of any nation or State or free city 
other than Germany or Austria or Hungary or Austria- 
Hungary, and is at the time of the return of such money or other 
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property hereunder a citizen or subject of any such nation or 
state or free city; or 

***** 

“(6) A partnership, association, or other unincorporated 
body of individuals outside the United States, or a corporation 
incorporated within any country other than the United States, 
and was entirely owned at such time by subjects or citizens of 
nations, states, or free cities other than Germany or Austria 
or Hungary or Austria-Hungary and is so owned at the time 
of the return of its money or other property hereunder. * * *” 

[4] The plaintiff claims the right to a recovery herein under 
subsection (1), supra, upon the ground that it always was and 
still is a “citizen” of a neutral country, to wit. Switzerland. 
The defendants, however, contend that the word “citizen.” as 
used in the subsection, was not intended by Congress to include 
corporations, but only natural persons. We think that the 
word “citizen” would ordinarily include corporations as well as 
natural persons, but in subsection (6). supra. Congress deals 
specifically with corporations for the purposes of the amend¬ 
ment. and thereby indicates that the first subsection was not 
intended to apply to them. 

[5] The two subsections in question are cognate provisions 
of the same enactment, and should be construed together. It 
is elementary that, where there is in an act a specific provision 
relating to a particular subject, that provision must govern 
in respect to the subject as against general provisions in other 
parts of the act. although the latter, standing alone, would be 
broad enough to include the subject to which the more par¬ 
ticular provision relates. Endlich, Interpretation of Statutes, 
§ 216. This rule sustains the foregoing conclusions, since sub¬ 
section (6) treats of. corporations in particular, whereas sub¬ 
section (1) treats of citizens in general. 

[6, 7] Another rule of statutory construction, which tends to 
sustain this interpretation, is to be found in the maxim, 
“Expressio unius est exclusio alterius.” for according to that rule 
the provision in subsection (6) for a restricted class of corpora¬ 
tions would impliedly exclude therefrom all corporations of an 
opposite character. Furthermore, under the plaintiffs inter¬ 
pretation. subsection (6) would be denied any force or effect 



as part of the act. for. if all corporations belonging to neutral 
countries are to be governed by subsection (1) as “citizens” 
of such countries, there remains none for subsection (6) to gov¬ 
ern or refer to. The plaintiff undertakes to answer this view 
by the following statement: 

"There were corporations in Germany all the property of 
which and all the stock of which was owned by citizens of the 
United States and citizens of countries with which the United 
States was not at war. Subsection 6 was intended to reach 
these organizations.” 

We cannot accept this interpretation of subsection (6). It 
may be possible that there existed some German corporations 
all the stockholders of which were citizens of the United States 
or of neutral countries, although we are without authority upon 
that subject. It does not appear, however, that such corpo¬ 
rations. if any existed, were among the claimants whose prop¬ 
erty had been seized by the Custodian, and who were seeking a 
return thereof. They are nowhere mentioned in the official 
reports or correspondence relating to the enactment, which will 
be referred to later herein. Such corporations, if any existed, 
would have been German citizens or subjects, and accordingly 
enemies under the primary purpose of the act. That purpose 
was to prevent the transmission of money or property from this 
country into enemy countries, where it would serve to increase 
the resources of the enemy. Such a purpose would be defeated 
if a German corporation were permitted to recover its money or 
property from this country and remove it into Germany, 
whether the stockholders thereof were citizens of Germany or of 
neutral countries; for in either event the resources of an enemy 
country would thereby be increased. The effect of such a provi¬ 
sion would be magnified by the fact that subsection ((5) includes 
partnerships, associations, and other unincorporated bodies of 
individuals outside the United States within the same class as 
corporations for the purposes of the subsection. The conten¬ 
tion of the plaintiff, therefore, must necessarily apply to the 
former classes, also, which adds confirmation to the decision 
herein reached. It may be noted that at the time when the 
amendment was enacted a technical state of war still existed 
between this country and Germany, and the provisions of the 
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amendment clearly show that it was not intended by Congress 
to abandon the elementary purposes of the act. 

We conclude accordingly that the favor of the amendment 
was not extended to corporations incorporated in countries 
other than the United States, the capital stock of which was 
owned in whole or in part by subjects or citizens of Germany. 
This conclusion has the effect, of course, of excluding the plain¬ 
tiff from the benefit of the amendment, since it is not denied 
that it was owned in part at least by citizens of Germany. 

Various public letters and statements issued during the prep¬ 
aration and passage of the amendment, eiflanating from the 
Attorney General, the Secretary of State, and from members of 
Congress in contact with the bill, have been cited in support 
of the plaintiff’s contention. These, however, relate to the 
general intent of the amendment rather than to the particular 
provision now in question'. In a letter, however, to the chair¬ 
man of the House committee on interstate and foreign com¬ 
merce. written by the Attorney General, transmitting a draft 
of the proposed amendment, the latter in part said: 

“Under subsection (1) thereof will be permitted the return 
of property to all American citizens wherever resident, to 
citizens of Turkey and Bulgaria, and to persons whose property 
was sequestered because of the fact that they were doing busi¬ 
ness within enemy territory (provided they are not citizens 
of enemy countries).” 

[8] The proviso last mentioned seems to be in line with sub¬ 
section (6) as interpreted by the defendants, for the latter 
results in preventing a return of property to corporations whose 
teal owners, the stockholders are. whether entirely or in part, 
citizens of enemy countries. However, we may say that the 
interpretation of paragraph (6) seems to us to be sufficiently 
clear to make it unnecessary to rely for assistance upon contem¬ 
poraneous documents. On the other hand, there is nothing 
unreasonable in the result which would follow from the adop¬ 
tion of the defendant's interpretation. It may well be said 
that the stockholders of a foreign corporation are virtually the 
corporation itself for the purposes of the act. and that if they 
are enemies the corporation should be regarded as such. It is 
true that the provision as thus interpreted has the result of 
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classifying a corporation as an enemy, even if only one stock¬ 
holder out of many should be an enemy, and this may be said 
to be a drastic rule. But it would be difficult in practice to 
draw any other dividing line in such cases. Furthermore, the 
President was empowered by the act to license corporations of 
this kind when he saw fit, and thereby prevent a seizure of 
their assets under the act. Sections 4 and 5 (Comp. St. 1918, 
Comp. St. Ann. Supp. 1919. §$ 311o!4bb. 31 loVi^c). 

It is suggested in behalf of the plaintiff that under the 
phraseology of the act Congress in appropriate cases designated 
the corporations ^s alien enemies or otherwise, according to 
their own nationality and not that of their stockholders. It 
maybe noted, however, that corporate stock in domestic corpo¬ 
rations, when held by enemies, was seized by the Custodian 
like other property, and there is no reason to doubt that stock 
similarity held in foreign corporations would likewise have 
been seized, if found in this country and capable of being re¬ 
duced to possession. 

[9] It may be added that, when the United States permits a 
suitor to sue it in its courts, the case brought cannot be sus¬ 
tained, unless both in form and substance it comes within the 
terms of the consent. 

Affirmed, with costs. 

Swiss National Insurance Company. Ltd., appt. 

v. 

Thomas W. Miller. Alien Property Custodian, and 
Frank White. Treasurer of the United States 

i 

(See S. C. Reporter’s ed. 42-75) 
***** 

Argued November IS. 1924. Decided February 2, 1925 

Appeal by claimant from a decree of the Court of Appeals of 
the District of Columbia, affirming a decree of the Supreme 
Court, dismissing a bill filed to recover property in custody of 
the Alien Property Custodian. Affirmed. 

See same case below, 53 App. D. C. 173, 289 Fed. 571. 

The facts are stated in the opinion. 
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Mr. Chief Justice Taft delivered the opinion of the court: 

This is an appeal from the Court of Appeals of the District of 
Columbia under § 250 of the Judicial Code. 

The Swiss National Insurance Company filed a bill in equity 
against the Alien Property Custodian and the Treasurer of 
the United States in the supreme court of the District, to re¬ 
cover securities to the value of about one million dollars. 
These it had before the war deposited in the various state 
treasuries because required by the state laws as a condition 
of doing insurance therein. The Alien Property Custodian 
had seized them in November. 191S. as property of an enemy, 
under the definition of § 2. paragraph (a) of the Trading with 
the Enemy Act, approved October G. 1917, chap. 106. 40 Stat. 
at L. 411. Comp. Stat. $ Slloi/oa. Fed. Stat. Anno. Supp. 1918, 
p. 847, that the word “enemy" should be deemed to mean and 
include, for the purpose of the act, “any * * * corpora¬ 

tions incorporated within any country other, than the United 
States and doing business within” the “territory (including 
that occupied by the military and naval forces) of any nation 
with which the United States is at war." The plaintiff’s 
petition admitted that, at the time of the seizure, the plaintiff 
was doing business in Germany, and was then an enemy of 
the United States under the definition, and that the seizure 
was lawful. It is further conceded in argument that the stock 
of the plaintiff corporation was largely held by Germans, and a 
failure to aver the contrary in the petition makes this fact a 
part of the case on the motion of defendants to dismiss the bill. 

The grounds stated in the bill for its recovery of the securities 
were threefold: First, that since the seizure the company had 
ceased to do business in Germany; second, that the war had 
been officially declared ended; and, third, that by virtue of 
the amendment of the Trading with the Enemy Act, approved 
June 5,1920, chap. 241,41 Stat. at L. 977. Comp. Stat. 31 15^e, 
Fed. Stat. Anno. Supp. 1920, p. 268. the plaintiff became ex¬ 
pressly entitled to the recovery sought. 

The motion of defendants was granted, and the bill dis¬ 
missed. The decree of the District Supreme Court was affirmed 
by the District Court of Appeals. 
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The first contention that, because the company had ceased 
to do business in Germany after the seizure, the Alien Property 
Custodian lost his right to continue to hold the property, can¬ 
not be sustained. A change like this could not take away 
the status of the seized property as enemy property. The 
withdrawal from business in Germany might well involve a 
transfer of something of value from the plaintiff to enemy 
citizens or subjects, and strengthen the enemy resources. 

Second, it is argued that, as the war ended by Joint Reso¬ 
lution of July 2. 1921. (42 Stat. at L. 105. chap. 40. Fed. Stat. 
Anno. Supp. 1921. p. 6S.) the plaintiff thereby ceased to be an 
enemy and was entitled to a return of its property without 
express legislation giving such a right. It is clear from § 12 
of the Trading with the Enemy Act (40 Stat. at L. 411, 424, 
Comp. Stat. § 31 lo 3 ^ ff. Fed. Stat. Anno. Supp. 1918. p. S63). 
the Congress did not intend that such a right should exist. 
One clause of that section provides: 

“After the end of the war any claim of any enemy or of an 
ally of enemy to any money or other property received and 
held by the Alien Property Custodian or deposited in the 
United States Treasury shall be settled as Congress shall 
direct.” 

The argument for the appellant is that when the war ended, 
it ceased to be an enemy, and so the words quoted do not apply 
to it. This is an impossible construction of the section. After 
the end of the war there could be no enemy in the sense in 
which the appellant argues. The word “enemy,” used in § 12, 
of course refers to the person who. or corporation which, ful¬ 
filled the definition of an enemy during the war. It follows 
that the right of the appellant to recover its property must 
depend on the congressional direction subsequent to the 
original act. This brings us. then, to the amendment to the 
Trading with the Enemy Act of June 5. 1920 (41 Stat. at 
L. 977. chap. 241. Comp. Stat. § 3115 e. Fed. Stat. Anno. Supp. 
1920. p.268). 

The third argument of the appellant is then directed to the 
question whether the appellant comes within the class of 
enemies given the right to recover their property from the 
Alien Property Custodian by the 1920 amendment. Sec- 
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tion 9. paragraph a. of that amendment, provides for a 
return by order of the President to a person not an enemy, 
claiming an interest in property seized by the Custodian, and, 
failing such order, allows a suit in equity to recover the property 
or money due. Paragraph b gives a similar opportunity to 
anyone who is the owner of property seized and held by the 
Custodian, if the President finds the owner to have been in one 
of eight defined classes at the time of the seizure. The first 
class among these is: 

“A citizen or subject of any nation or state or free city other 
than Germany or Austria or Hungary or Austro-Hungary and 
[who] is at the time of the return of such money or other 
property hereunder a citizen or subject of any such nation or 
state or free city/’ 

The sixth class is this: 

“A partnership, association, or other unincorporated body 
of individuals outside the United States, or a corporation in¬ 
corporated within any country other than the United States, 
and [which] was entirely owned at such time by subjects or 
citizens of nations, states, or free cities other than Germany, 
Austria, or Hungary or Austro-Hungary, and is so owned at 
the time of the return of its money or other property 
hereunder.'’ 

It urged for appellant that it is a citizen of Switzerland, and 
is thus included with those favored in the first class. Section 
2 of the original Trading with the Enemy Act, approved 
October 6. 1917, chap. 106 (40 Stat. at L. 411. Comp. Stat. 
§ 3115VL>aa, Fed. Stat. Anno. Supp. 1918. p. 84S), and unre¬ 
pealed. provides that ‘“the word ‘person’ as used herein shall 
be deemed to mean an individual, partnership, association, 
company or other unincorporated body of individuals or cor¬ 
poration or body politic,” and the word “enemy” is declared to 
be equally inclusive. But there is in the act and its amend¬ 
ments no such definition of the words “citizen or subject.” 
The term “citizen or subject” may be broad enough to include 
corporations of the country whose citizens are in question. 
Paul v. Virginia, 8 Wall. 168. 19 L. ed. 357: Selover, B. & Co. 
v. Walsh, 226 U. S. 115, 57 L. ed. 146, 33 Sup. Ct. Rep. 69; 
Western Turf Asso. v. Greenberg, 204 U. S. 359, 51 L. ed. 520, 
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27 Sup. C't. Rep. 3S4. Whether it is so inclusive in any particu¬ 
lar instance depends upon the intent to be gathered from the 
context and the general purpose of the whole legislation in which 
it occurs. United States v. Xorthicestern Exp. Stage &' Transp. 
Co. 104 U. S. 6S0. 6S9. 41 L. ed. 599. GOO. 17 Sup. Ct. Rep. 200. 
The first clause of paragraph b refers to a citizen or subject who 
mav change his nationality, which could hardlv refer to a cor- 
poration. The second and third clauses, describing the 2d 
and 3d classes, refer to married women; and obviously the 
term “citizen or subject*' in them includes only natural persons. 
Clause 4 concerns a citizen or subject of Germany, accredited to 
the United States as the wife or child of a diplomatic officer—- 
of course, a natural person. Clause 5 describes a citizen or 
subject transferred after arrest to the custody of the War De¬ 
partment—evidently only a natural person. In clause 0. the 
subjects or citizens therein referred to are the owners of part¬ 
nerships. associations, or incorporated bodies—indicating that 
they. too. are natural persons. The context would, therefore, 
seem to show that the words are not used in the paragraph to 
include more than individuals. Where, as in the amendment to 
§ 9 of the year before (July 11. 1919. chap. 0, 41 Stat. at L. 35, 
Comp. Stat. £ 3115 1 /L>e. Fed. Stat. Anno. Supp. 1919. p. 33), 
a proviso was intended to include individuals and corporations, 
the word “persons" is used in connection with the words 
“citizens or subjects." and thus no doubt is left of the inclusive 
effect of the proviso. The foregoing inferences as to the nar¬ 
rower scope of the term “citizen’* in paragraph b are not con¬ 
clusive. though they are persuasive. 

But the strongest, and. to us. the convincing argument that 
the language of clause 1 of paragraph b was not intended to 
include corporations, is the especial mention of partnerships, 
associations, and corporations in clause 6 as a different class 
from that of clause 1 of the same section. That class is part¬ 
nerships. associations, corporations who were enemies under 
the act because of the business they did in Germany or Austro- 
Hungary, but whose owners as partners, associates, or stock¬ 
holders were not enemies, either at the time of the sequestra¬ 
tion or at the time of the return. 
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It was evidently intended by § 9 b not to allow any indi¬ 
vidual enemies to be favored unless they, as women only, ac¬ 
quired their status as enemies because of marriage to a male 
enemy, or unless they were diplomatic representatives of the 
enemy countries, or members of their families, and the prop¬ 
erty involved was within the United States because of their 
diplomatic service, or unless they were enemies interned in 
the United States during the war, and were living in the United 
States at the time of the return of their property. There was 
an obvious purpose to exclude all other individual Germans 
or Austrians from the privileges of the section, and it was to 
carry out this exclusion that clause 6 was drafted to cover 
especially the subject of corporations, partnerships, and asso¬ 
ciations in which Germans or Austrians should have no in¬ 
terest. It was of a piece with the subsequent provision of the 
5th section of the Act of July 2, 1921, ending the war (42 Stat. 
at L. 105, 106, chap. 40, Fed. Stat. Anno. Supp. 1921, p. 69), 
designed to retain in custody the property of all German and 
Austrian nationals deposited with the Custodian in order to aid 
this country and its nationals in collecting claims for losses 
against the two enemy governments. The design was further 
subsequently revealed, though not so closely adhered to in 
clause 11, added to § 9. paragraph b. by the second amendment 
to the Trading with the Enemy Act (March 4, 1923. 42 Stat. 
at L. 1511,1513, chap. 285. Fed. Stat. Anno. Supp. 1923, p. 118), 
by which property could be returned to non-German or non- 
Austrian corporations provided that Germans or Austrians did 
not own 50 percent of the stock. 

Clause 11 of the second amendment was in fact a legislative 
construction of clause No. 1 of paragraph b of § 9 in the amend¬ 
ment of 1920, as we construe it, because otherwise, and accord¬ 
ing to the contention of the defendants, a non-German or non- 
Austrian corporation, though doing business in Germany or 
Austria, could, under clause 1, and without clause 11, recover 
its property whatever its stock ownership. 

Had no clause 6 been inserted in the act, possibly the words 
“citizens or subjects’' of clause 1 might have been held to in¬ 
clude corporations; but with a specification of them as a sep- 
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arate class, it would violate an obviously sound rule to include 
them by construction in clause 1 also as citizens or subjects. 

Much has been said in respect to the intent of Congress to 
be liberal in this series of acts, as shown by the correspondence 
of the Attorney General and his subordinates with the congres¬ 
sional committees; but nothing has been called to our attention 
that seems to us to have real significance in respect to the exact 
point in this discussion. 

In order to supply some reason or occasion for clause 6, if 
clause 1 is to be held to include corporations as citizens or sub¬ 
jects. it is suggested for appellants that the clause was intended 
to cover German and Austrian corporations entirely owned by 
citizens of the United States, or of other countries than Ger¬ 
many or Austria. We think this a far-fetched argument to ex¬ 
plain the very general words of this clause when such a purpose 
might have been easily attained by specific provision for such 
exceptional instances. Under the appellants construction of 
clause 6. the improbable overlapping duplication of clause 1 
and clause 6 is so manifest that we think the construction must 
be rejected. We concur, therefore, with the conclusion of the 
Court of Appeals, and the District Supreme Court. 

Affirmed. 
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